THE NINTH YEAR OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE! 


By MANLEy O. Hupson 


Bemis Professor of International Law, Harvard Law School 


The year 1930 has been marked by the eighteenth (ordinary) session of the 
Permanent Court of International Justice, which began on June 16, 1930, and 
continued until August 26, 1930, and by the nineteenth (extraordinary) ses- 
sion, which began on October 22, 1930, and ended on December 6, 1930; by 
the rendering of Advisory Opinion No. 17, on the question of the Greco-Bul- 
garian ‘‘Communities’’; by the rendering of Advisory Opinion No. 18, on the 
question relating to the Free City of Danzig and the International Labor 
Organization; and by the rendering of an important order in the Franco- 
Swiss Zones case. During this year, also, Judge Frank B. Kellogg was 
elected to fill the vacancy caused by the resignation of Charles Evans Hughes, 
1.e., to serve from September 17, 1930, to December 31, 1930; and nineteen 
members of the Court were elected for the new term of nine years, beginning 
on January 1, 1931. The Protocol for the Revision of the Statute of the 
Court failed to come into force, as anticipated, on September 1, 1930, and 
the court continues, at any rate for the time being, under the unamended 
statute. 


THE GRECO-BULGARIAN ‘‘COMMUNITIES”’ 


By a resolution of January 16, 1930, the Council of the League of Nations 
voted to ask the court for an advisory opinion on certain questions relating 
to the interpretation of the convention of November 27, 1919, between 
Greece and Bulgaria. This action had been requested by the President of 
the Greco-Bulgarian Mixed Commission, acting on behalf of the Govern- 
ments of Greece and Bulgaria. His request set forth in an annex four ques- 
tions formulated by the Mixed Commission ‘which, in the opinion of the 
neutral members of the Commission, seem to cover the chief difficulties en- 
countered”’; but this formulation did not satisfy the Greek and Bulgarian 
Governments, each of which formulated a series of questions, five in the one 
case and three in the other, and these questions were also annexed to the re- 
quest. The Council of the League of Nations did not attempt to combine the 
three sets of questions, but asked the court to give an advisory opinion ‘‘con- 
cerning the questions formulated in the annexes to the letter from the Presi- 
dent of the Mixed Commission.’’ The request was duly submitted to the 

1 Continuing the series of annual articles begun in this Journat, Vol. 17, No. 1, January, 
1923. 2 League of Nations Official Journal, 1930, p. 109. 
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court, and through the court’s registry it was communicated to all members 
of the League of Nations and to states entitled to appear before thecourt. It 
was specially communicated to the Greek and Bulgarian Governments, as 
they were thoughi to be in a position “to be able to furnish information on the 
questions” before the court. The President’s order fixed February 28, 1930, 
as the date for the filing of written statements, but the date was later ex- 
tended to March 17, 1930. Both Greece and Bulgaria filed statements by 
that time, and each later filed observations on the statement of the other. 
When the court met to consider the matter on June 19, 1930, M. Caloyanni 
sat as Greek national judge ad hoc, and M. Pagazoff sat as Bulgarian national 
judge ad hoc; M. Theodoroff was agent and MM. van Hamel and Verzijl were 
counsel for Bulgaria, and M. Politis was counsel for Greece. The court 
heard oral arguments on behalf of each of the two governments, at public 
sittings held on June 19-21, 23-24, 26-27, and 30, and on July 1, 1930. 
Written statements were also made by the commission and by the agents of 
the two governments, in response to a request of the court. The Advisory 
Opinion (No. 17) was read at a public sitting of the court on July 31, 
1930.8 

The Greco-Bulgarian Mixed Commission was set up under the convention 
which was signed at Neuilly-sur-Seine, November 27, 1919,‘ and which came 
into force on August 9, 1920. From the beginning, much of the time of the 
commission was devoted to the interpretation of the convention; its “rules 
for the reciprocal and voluntary emigration of the Greek and Bulgarian mi- 
norities’”’ were not adopted until its 96th meeting, and only then did the 
commission’s work of applying the convention really begin. In the course of 
this work,’ questions continually arose concerning the ‘‘communities”’ 
referred to in Articles 6 and 7 of the convention; and it was finally agreed 
that an advisory opinion should be sought from the court. When this deci- 
sion was taken, the president of the commission outlined a procedure which 
referred to ‘‘submissions’’ to be made by the Greek and Bulgarian Govern- 
ments, and in their memorials presented to the court such ‘‘submissions”’ 
were included. The court does not express any opinion on the correctness of 
this procedure in connection with advisory opinions; it obviously tends to as- 
similate more completely the procedure to that which would be followed if a 
judgment were under consideration; the ‘‘submissions” are reproduced ‘‘as 
authoritative summaries of the opposing contentions,” but the court re- 
frains from dealing with them precisely as it would deal with submissions if 
it were giving a judgment. These ‘‘submissions”’ indicate the different 
views held by the two governments as to (1) the meaning of the term 
“communities”; (2) the conditions of the dissolution of ‘‘communities”’ ; (3) 


3 Publications of the Court, Series B, No. 17. 

41 League of Nations Treaty Series, pp. 67, 305. 

5 An excellent account of the work of the commission is that by André Wurfbain, L’E- 
change Gréco-Bulgare des minorités ethniques, Paris: Payot, 1930, pp. 217. 
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the consequences of such dissolution; and (4) the allocation of the proceeds of 
the liquidation of the property of the dissolved ‘‘ communities.” 

The court first recalls the general purpose of the convention, which was one 
of the ‘‘measures designed to secure peace by means of the protection of 
minorities”’; clearly, therefore, the ‘‘Convention cannot apply to persons 
other than those who formed minorities in either one country or the other.”’ 
It is intended not only to prevent any interference with the departure of per- 
sons desiring to emigrate, but also to prevent the material losses which 
emigration would otherwise entail. While the convention provides chiefly 
for emigration subsequent to its coming into force, it also deals subsidiarily 
in Article 12 with emigration previous to its entry into force. It ‘clearly 
indicated that it was individuals who were entitled to take advantage of its 
terms’’; yet ‘‘the material benefits which from time immemorial in the East 
individuals of the same race, religion, language and traditions, have derived 
from uniting into communities,” are also vouchsafed to them. The conven- 
tion thus aims to secure for the individuals the movable property and the 
proceeds of the immovable property of dissolved communities. 

With these points in mind, the court answers seriatim the questions which 
were put to it, dealing first with the questions put by the commission. 

(1) What is the criterion to be applied to determine what is a community 
within the meaning of the convention, inter alia under Article 6, paragraph 2? 
The court finds no evidence of any intention to depart from the traditional 


conception, by which these communities have an ‘‘exclusively minority 
character.”” The existence of the communities is a question of fact. Special 
legal recognition need not have been accorded to them. Hence the criterion 
to be applied is 


the existence of a group of persons living in a given country or locality, 
having a race, religion, language and traditions of their own, and united 
by the identity of such race, religion, ’anguage and traditions in a senti- 
ment of solidarity, with a view to preserving their traditions, maintain- 
ing their form of worship, securing the instruction and upbringing of 
their children in accordance with the spirit and traditions of their race 
and mutually assisting one another. 


(2) What conditions must be satisfied in order to cause the Mixed Commission 
provided for in the convention to dissolve a community such as is meant by the 
convention? It is not for the commission to dissolve a community, though 
the fact of dissolution must be verified by it. Dissolution must “result from 
the exercise of the right of emigration by the members of such community, 
and this emigration must involve the disappearance of the community or 
render it impossible for it to carry out its mission or fulfil its object.” 

(3) What is to be understood by such dissolution? What relations are to be 
dissolved? What is the period by reference to which the existence of such rela- 
tions is to be established? Dissolution involves ‘‘the breaking up of the com- 
munity and the cessation of its existence in all respects.” It ‘‘terminates 


4 


a THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the mutual relations of individual members of the community as well as their 
relations with the community itself and the relations between the community 
and third parties.” The “moment of time immediately preceding the dis- 
solution” is that to which reference should be made. 

(4) What attitude is to be observed by the Mixed Commission in cases where 
it does not succeed in discovering the ‘‘ayant droit” (persons entitled) referred to 
in Article 10, paragraph 2, of the convention? The court finds it difficult to see 
how the persons entitled will not be known at the time of the liquidation, 
since the convention does not deal with dissolution or liquidation in the 
absence of individuals who manifest their desire to take advantage of the 
convention; if any individuals cannot be traced by the commission, the gov- 
ernments concerned should be informed, and it will rest with them to take 
whatever measures are necessary. 

The court also gave specific answers to the questions formulated by the 
Bulgarian and Greek Governments, but these answers add little of interest 
in the interpretation of the convention. Two points may be mentioned, 
however; it appears from the court’s answers that while the “communities” 
referred to must be “of a character exclusively minority and racial,” the state 
to which they are racially akin does not from that fact derive any right to the 
property of a dissolved community; and it is made clear by the court that the 
convention is to prevail over any local law that may be in conflict with it. 
In this latter connection, the court formulated in very useful terms the 
principle ‘‘that in the relations between Powers, who are contracting parties 
to a treaty, the provisions of municipal law cannot prevail over those of the 
treaty.” 

On the whole, it seems difficult to justify the manner in which the three 
series of questions were formulated for submission to the court; a larger 
spirit of conciliation should have enabled the three series to be combined into 
one. This advisory opinion again calls attention to the importance of the 
réle played by the court in giving assistance to international bodies, the ef- 
ficient functioning of which is hindered by legal differences which can only be 
resolved by authoritative determination. Advisory Opinions Nos. 1, 2, 3, 
13 and 18 gave such assistance to the International Labor Organization, and 
Advisory Opinion No. 17 gave it also to the Greco-Bulgarian Mixed Com- 
mission. 


DANZIG AND THE INTERNATIONAL LABOR ORGANIZATION 


At the 47th and 48th sessions of the Governing Body of the International 
Labor Organization, a request was considered from the Free City of Danzig 
that it should be allowed to become a member of the Organization. The 
request was found to raise ‘‘a difficult legal question,” and at its 48tk session 
on April 26, 1930, the Governing Body ‘‘unanimously decided to submit”’ the 
question to the Permanent Court of International Justice. Its decision was 
communicated to the Council of the League of Nations, which on May 15, 
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1930, requested the court to give an advisory opinion on the following ques- 
tion: ‘‘Is the special legal status of the Free City of Danzig such as to enable 
the Free City to become a Member of the International Labor Organiza- 
tion?’’?® When the request was received by the court, special communica- 
tion of it was made to the Senate of the Free City of Danzig, to the Govern- 
ment of the Polish Republic and to the Director of the International Labor 
Office, all of which were considered as likely to be able to furnish information 
on the question, and each of them presented memorials within a time fixed. 
It is notable that no national judges ad hoc sat with the court, inasmuch as 
there was no dispute between Poland and Danzig within the meaning of the 
second paragraph of Article 7 of the rules as amended on September 7, 1927. 
When the court began its consideration of the question on August 4, 1930, M. 
Kaufmann appeared on behalf of the Free City of Danzig, M. Rundstein 
appeared on behalf of the Polish Government, and M. Albert Thomas and 
M. Morellet appeared for the International Labor Organization. Public 
hearing of these representatives was held, August 4-7, 1930, and the court’s 
advisory opinion (No. 18) was handed down on August 26, 1930.7 

The court found, first of all, that the question laid special stress on the 
special legal status of Danzig, and on the effect of that status upon the ad- 
missibility of Danzig to the International Labor Organization. Though the 
question was restricted to Danzig’s ‘‘becoming”’ a member, the court thought 
it included also the question whether, if admitted, the Free City could carry 
out the duties of a member of the Labor Organization and participate in its 
activities. But the court did not find itself called upon to deal with the ques- 
tion whether a state or community which is not a member of the League 
of Nations can be a member of the Labor Organization. 

Considering the special juridical status of the Free City, the court found 
it to rest upon (1) its special relation to the League of Nations, and (2) its 
special relation to Poland. The Free City has a special relation to the 
League of Nations, since it is placed under the League’s protection and its 
constitution is guaranteed by the League. While the precise scope of the 
protection and the guarantee has not been exhaustively defined, the general 
effect is “‘to show that the duty of the League is to ensure the continued 
existence of the Free City” as established in accordance with the Treaty of 
Versailles. The fulfilment of this duty by the League of Nations would not 
prevent the Free City from becoming a member of the International Labor 
Organization. 

The special relation of the Free City to Poland flows from the fact that by 
the Treaty of Versailles of June 28, 1919 (Art. 104 (6)), and by the Treaty of 
Paris of November 9, 1920 (Art. 2), the conduct of the foreign relations of the 
Free City is entrusted to the Polish Government.’ In practice, common 


* League of Nations Official Journal, 1930, p. 540. 
? Publications of the Court, Series B, No. 18. 
® The Treaty of Paris is published in 6 League of Nations Treaty Series, p. 189. 
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ground has become established that Poland’s power is not absolute, and 
Poland may not impose a policy on the Free City against its will; and, on 
the other hand, Poland has no duty to take any measures on behalf of the 
Free City which are opposed to her own policy. Thus, neither is completely 
master of the situation. In practice also the representation of the Free 
City at international conferences has been regulated, and it has been agreed 
that when the Free City has become a party to a convention with the con- 
currence of the Polish Government, the Free City may apply it with the con- 
currence of the Polish Government. Such concurrence implies consent by 
Poland to the direct communication between the technical organizations of 
the Free City and those of other states. The International Labor Con- 
ference has many features ‘‘which differ from the proceedings of the ordi- 
nary diplomatic conference,” and the court could not extend the existing ar- 
rangements concerning the representation of the Free City at international 
conferences so as to make them applicable to the participation of the Free 
City in the Iniernational Labor Conferences. Hence it is concluded that the 
question before the court must be considered without reference to such exist- 
ing arrangements. The question therefore narrows down to this, whether 
the fact that the Free City is not in a position to oblige the Polish Govern- 
ment to take any action in the conduct of its foreign relations which is con- 
trary to the interests of Poland, will prevent the Free City from being a 
member of the Labor Organization. There can be no doubt that some of 
the activities of the Labor Organization fall within the category of foreign 
relations. The Free City could not pursue the normal activities of member- 
ship without using the Polish Government as its intermediary, and hence 
Poland’s consent would be necessary. Yet Part XIII of the Treaty of Ver- 
sailles does not absolve a member of the Labor Organization from complying 
with the obligations of membership if it cannot first obtain the consent of 
another member. The court is therefore forced to conclude that the Free 
City could not participate in the work of the Labor Organization ‘until 
some arrangement had been made ensuring in advance that no objection 
could be made by the Polish Government to any action which the Free City 
might desire to take as a Member of the Organisation.” As no such agree- 
ment exists at the present time, the court is bound to give its advisory 
opinion io the effect that ‘‘the special legal status of the Free City of Danzig 
is not such as to enable it to become a Member of the International Labour 
Organisation.”’ 

This opinion was adopted by 6 votes to 4. Only three of the dissenting 
judges are named, and only two of them wrote individual opinions.’ Presi- 
dent Anzilotti thought that the question put to the court was whether 
Danzig could become a member of the International Labor Organization in 
some other way than by admission to membership in the League of Nations. 
Upon this question the majority of the court refused to pronounce itself, but 


® Judge Loder also dissented. 
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President Anzilotti was very emphatic in his opinion that no state could be a 
member of the International Labor Organization without being a member of 
the League of Nations, and since the question put to the court had been 
based on a false hypothesis, he thought that the court should have refused to 
give an opinion. The court could only deal with the question before it by 
limiting that question to ‘“‘the compatibility of the features peculiar to the 
legal status of the Free City with the exercise by the Free City of the rights 
and the fulfilment by it of the obligations of Member of the International 
Labour Organisation.’’ He was clearly of the opinion that the fact that the 
foreign relations of Danzig are conducted by another state does not alone 
prevent her from undertaking the duties of a member of the Labor Organ- 
ization. It is pointed out that certain self-governing dominions are al- 
ready members of the Organization. Yet President Anzilotti thought that 
the Free City could be a member of the Labor Organization only if Poland 
were to consent to its admission and if the competent organizations of the 
League of Nations were not to make use of their right of veto. Poland could 
give her consent without any violation of the existing agreements concern- 
ing the Free City. If her consent were given, it could not be subject to 
limitations or reservations which would make it impossible for the Free City 
to fulfil the obligations of membership. If Danzig were a member of the 
Organization, for instance, she would have to be able to appoint her own del- 
egates to the International Labor Conference, though of course the Free 
City could undertake to obtain the previous approval of the Polish Govern- 
ment. As to the ratification of the labor conventions, Danzig could fulfil all 
the obligations of membership even though her power to ratify were limited 
by the necessity of Poland’s consent. 

Judge Huber thought that the question should be answered in the affirma- 
tive if it were interpreted to involve merely whether the special legal status 
of the Free City makes it possible for the Free City to become a member of 
the International Labor Organization. If, however, the question were 
whether Danzig could obtain admission to the Labor Organization without 
the consent of Poland, it would have to be answered in the negative. The 
court ought not to restrict itself to a mere negative or affirmative reply; 
taking into consideration the desire of the parties to clear up a doubtful 
legal situation, it should consider the different possibilities that may arise. 
In Judge Huber’s view, it is possible for self-governing colonies or domin- 
ions to be members of the International Labor Organization. Hence ‘“‘it 
is not possible prima facie to exclude the Free City from the International 
Labour Organisation owing to its special legal status.’’ He then examined 
the relations of members with the Organization itself, and he seems to have 
been moved by the thought that as ‘“‘the Free City lies entirely within the 
framework of the League of Nations” its admission cannot be contrary to the 
interests of the League. The fact that either Poland or the League of Na- 
tions may veto Danzig’s application for membership is only hypothetical. 
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Judge Huber examined the different activities of members of the Interna- 
tional Labor Organization and found nothing that would prevent Danzig 
from carrying out these activities, though in some cases the consent of 
Poland might be required. 


THE FREE ZONES OF UPPER SAVOY AND THE DISTRICT OF GEX 


The comproiiis concluded between France and Switzerland on October 
30, 1924, and ratified on March 21, 1928,!° provided (Art. 1) that it should 
rest with the court to decide whether Article 435 of the Treaty of Versailles 
had effected or was intended to effect the abrogation of certain treaty provi- 
sions relating to the customs and economic régime of the free zones of Upper 
Savoy and the Pays de Gex; that when the court’s deliberation on this ques- 
tion was concluded, it should ‘‘accord to the two Parties a reasonable time to 
settle between themselves the new régime to be applied in those districts”’; 
and (Art. 2) that “failing the conclusion and ratification of a convention 
between the two Parties within the time specified, the court shall, by means 
of a single judgment rendered in accordance with Article 58 of the court’s 
Statute, pronounce its decision in regard to the question formulated in Article 
1 and settle for a period to be fixed by it and having regard to present condi- 
tions, all the questions involved by the execution of paragraph 2 of Article 
435 of the Treaty of Versailles.’ 

At the conclusion of the court’s deliberation on the question formulated, 
on August 19, 1929, it handed down an order" which contained an interpre- 
tation of paragraph 2 of Article 435, and which accorded to the parties “‘a 
period expiring on May 1, 1930” to reach a settlement between themselves. 
Thereafter, discussions were opened at Berne on December 9, 1929, but they 
were discontinued on December 10, 1929. On March 28, 1930, the Swiss 
Federal Council informed the court that it did not seem possible for the 
two governments to agree, and on April 29, 1930, the French Government 
notified the court that no agreement had been reached. In these circum- 
stances, on May 3, 1930, the President issued an order setting July 31, 1930, 
as the last date for filing cases, and September 30, 1930, as the last date for 
filing replies. No submissions were communicated to the court by the 
French Government; but the Swiss Government submitted that the court 
should decide that Article 435 had not abrogated, and was not intended to 
abrogate, the various treaties in force, and should settle all the questions 
involved in the execution of Article 435. Later the Swiss Government filed 
alternative submissions, one of which was that the court should order an 
expert inquiry. Both the French and Swiss Governments also filed replies. 

When the court met to consider this case, on October 22, 1930, its com- 


10 The full text of the compromis is published in Series C, No. 17-I, p. 490. See W. 
Burckhardt, “L’ Affaire de Zones Franches de la Haute-Savoie et du Pays de Gex,” 11 Révue de 
Droit International et de Législation Comparée (3d ser., 1930), p. 90. 

11 Series A, No. 22. See also this Journat, Vol. 24, p. 29. 
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position was very different from what it had been when the order of August 
19, 1929, was given; the President explained the impossibility of a strict com- 
pliance with the provision in the second paragraph of Article 13 of the 
Statute, and the agents of the parties accepted the situation. M. Kugene 
Dreyfus, again sat as judge ad hoc, Judge Fromageot having disqualified 
himself. M. Basdevant and M. Paul Boncour appeared as agents and coun- 
sel for France, and M. de Pury and M. Logoz for Switzerland. The hearings 
began on October 23 and continued until November 4; on November 20, the 
court asked the agents to indicate the views of their governments on the 
interpretation to be given to paragraph 2 of Article 2 of the compromis, and a 
further hearing was held for this purpose on November 24. On December 6, 
1930, the court handed down its second order in the case.” 

The substance of the order of August 19, 1929, relating to the interpreta- 
tion of Article 435 of the Treaty of Versailles, was confirmed, and it was held 
to establish the basis on which the proceedings were to be continued. The 
court found that ‘‘the real difference of opinion which had prevented an agree- 
ment between the parties related to the question whether the régime of the 
zones might be abolished without the consent of Switzerland.”” Though the 
parties are free to embody in an agreement any provisions they may desire, 
the court does not “enjoy the same freedom.” Such “freedom, being con- 
trary to the proper function of the court, could in any case only be enjoyed 
by it if such freedom resulted from a clear and explicit provision, which is 
not to be found in the special agreement.’’ Hence any settlement to be pre- 
scribed by the court must respect the claims which Switzerland derives from 
the treaties in force; it must also respect the sovereignty of France over the 
territory in question. It is in the light of these considerations that the ques- 
tion of the so-called ‘‘control cordon” must be envisaged. The limitations 
on France’s sovereignty must be construed restrictively. French fiscal 
legislation applies in the territory of the free zones as in any other part of 
French territory. Hence the court cannot envisage the adoption of pro- 
posals modifying the territorial delimitation of the zones unless the French 
Government consents thereto. The draft offered by Switzerland would 
effect such a modification, and thus goes beyond the law in force. 

The Swiss proposal would also grant to the natural and manufactured 
products of the free zones certain exemptions from duty on their import into 
Switzerland; but Article 2, paragraph 2, of the special agreement would re- 
quire the consent of the parties for any such arrangement. This article 
does not show whether this consent is to be previous or subsequent to the 
judgment, though a possible interpretation would be that it envisaged a 
consent subsequent to the judgment. But it is “incompatible with the 
character of the judgments rendered by the court and with the binding force 
attached to them by Articles 59 and 63, paragraph 2, of its Statute for the 
court to render a judgment which either of the parties may render inopera- 

3 Series A, No. 24, 
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tive.’ At the present time no agreement exists with regard to the importa- 
tion, free of duty, across the federal customs line. If the court were now to 
render its judgment, it would “have to confine itself to answering the legal 
questions’’ involved; but ‘‘such a solution would not seem desirable, having 
regard to the important position occupied by exemption from import duty in 
the Swiss draft.’’ The court therefore reached the conclusion that “the 
parties should be invited to endeavor to come to an agreement, within a 
specified time, regarding importation free of duty or at reduced rates across 
the federal customs line.’””’ This matter had not been considered in the nego- 
tiations between the parties because of a fundamental difference of opinion 
regarding the actual basis on which the court was to effect the settlement. 
The court “being a court of justice, cannot disregard rights recognized by it, 
and base its decision on considerations of pure expediency.’’ While the 
parties should be granted opportunity for fresh negotiations, this will not 
prevent the court from fulfilling its task and giving judgment on the points 
of law if the negotiations are unsuccessful. 

It was thought possible for the court to facilitate these negotiations by 
defining the term “‘ present conditions,’ on the meaning of which the parties 
are not agreed. This term the court defines as “‘the conditions which exist, 
or will exist at the time of the negotiations to be undertaken between the 
parties, with the exception that changes which may have occurred since 
November, 1923, and which may be the consequence of the transfer of the 
French customs barrier to the political frontier, cannot be adduced.”’ The 
parties also failed to agree on the basis for the so-called “zone of St. Gin- 
golph.”” The boundaries of this zone were fixed by the Manifesto of the 
Sardinian Court of Accounts of September 9, 1829," and in its order of 
August 19, 1929, the court declared that this manifesto had not been abro- 
gated, but reserved the question as to the legal nature of the instrument. 
The court now reviews its history and determines that the manifesto confers 
on the creation of the zone of St. Gingolph the character of a treaty stipula- 
tion which France is bound to respect, as the successor to Sardinia, the mani- 
festo having been issued originally to terminate an international dispute. 

In the operative part of the order, the court accords to the two govern- 
ments a period expiring on July 31, 1931, which may be extended, to settle 
between themselves the matter of importation free of duty or at reduced 
rates through the federal customs barrier, and also any other point concern- 
ing the régime with which they may see fit to deal. It also declared that at 
the expiration of this period, or a prolongation thereof, the court will deliver 
judgment at the request of either party. 

Six of the twelve members of the court—Judges Nyholm, Altamira, and 
Hurst, Deputy Judges Yovanovitch and Negulesco, and Judge ad hoc Drey- 
fus—gave a dissenting opinion; but their dissent does not apply to the oper- 
ative provisions of the order. It applies only to certain of the recitals in the 

8 For the text, see Publications of the Court, Series C, No. 17-I, p. 940. 
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order, and for this reason it seems to have been unnecessary for the President 
to cast a deciding vote. The dissenting judges did not concur in the state- 
ment of the legal situation of the present position, as embodied in the re- 
citals of the order. Three of the six dissenting judges were among those who 
dissented from the recitals of the order of August 19, 1929, and two of them 
did not take part in the proceedings at that state. But the dissenting judges 
negative a desire to reopen the questions dealt with by the court in the re- 
citals of the order of August 19, 1929. The point upon which the dissenting 
judges are unable to agree with the majority of the court is whether in carry- 
ing out its task under the special agreement, the court is bound irrespective 
of the merits of the question to maintain the free zones in being. They think 
that the consent of Switzerland may not be necessary to the suppression of 
the zones. Under the agreement, the court should settle every question 
between France and Switzerland on the subject of the status of the territories 
constituting the free zones. The stipulations of the older treaties are no 
longer consistent with present conditions. This is taken to mean that the 
withdrawal of the customs line from the political frontier is no longer con- 
sistent with present conditions. The dissenting judges think that the powers 
of the court must be as wide as the powers which the parties themselves 
might have exercised. Article 435 of the Treaty of Versailles contemplated 
an agreement between France and Switzerland. Such agreement having 
failed, the subject is now entrusted to the court by the two parties through 
the special agreement. ‘The fact that the recitals of the order of 1929 
recognized the right of Switzerland to the maintenance of the zones as against 
single-handed action by France affords no reason why the same rule must 
obtain when the court is fulfilling the task laid upon it on behalf of the Powers 
jointly.” The reason why paragraph 2 of Article 435 of the Treaty of Ver- 
sailles declared that it was for France and Switzerland to come to an agree- 
ment, was that the status of the territories in question had been established by 
instruments which formed part of a general European settlement. Since all 
the great Powers of Europe had been concerned in that settlement, it was not 
for France alone, nor for France and Switzerland alone, to vary the settle- 
ment as regards the existence of the zones. This is shown by the fact that 
Spain and Sweden were asked to agree to the stipulations of Article 435. 
The conclusion of the dissenting opinion is that in carrying out its task 
under the special agreement, the court is not prevented from placing the 
French customs line at the political frontier, if it should be found that this 
would best conform with present-day requirements. This might be done 
with some safeguard for Switzerland; it would be for the court to see that the 
régime framed were such that it would not injure Switzerland’s interests. 
This requires the consideration of so many diverse elements, that the dis- 
senting judges agree that the parties should have fresh opportunity for 
negotiation. 

Judge Kellogg did not join in the dissent; but he filed a statement of 
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“‘observations,’’ because he thought that certain language used in the order 
“might serve as a basis of argument that it is within the competence of this 
court, with the consent of the parties, to take jurisdiction of and decide purely 
political questions upon considerations of expediency without regard to the 
legal rights of the parties.” He thought the question of the competence of 
the court as raised in the present case, a decision of which the court has 
avoided, was “from the point of view of the future of this court and the 
development of judicial settlement of international disputes, by far the most 
important question’’ which had ever been brought before it. He was of the 
opinion that, quite apart from the limitation in paragraph 2 of Article 2 of 
the special agreement, “‘the court would not, under its Statute, . . . be com- 
petent to decide such questions as those presented by the task of setting up a 
special and complicated customs régime between two sovereign states.”’ 
He thought that no provision of the special agreement could prevail against 
certain articles in the court Statute. ‘Every special agreement submitting 
a case to this court must be considered to have, as tacitly appended clauses 
thereto, all the pertinent articles of the court’s Statute.”” This leads him to 
a long review of the foundation of the court, in which quotations are made 
from literature preceding its establishment.“ He analyzes the phrase 
“ex aequo et bono” in Article 38 of the Statute; and in reply to the query 
“what is a political question?’”’ he says that “‘it is a question which is ex- 
clusively within the competence of a sovereign state.’’ Certain questions of 
“political or economic policy are within the sovereign jurisdiction of each 
independent state and cannot and should not be submitted to the Court of 
International Justice.’”” The enumeration of these questions seems to take 
insufficient account of the development of modern treaty law. He con- 
cludes ‘“‘that the competence of the court in this case extends only to the 
determination of the legal rights of the parties and that it could not, even 
with their consent and at their request, settle such political questions as may 
be involved in the execution of paragraph 2 of Article 435 of the Treaty of 
Versailles.”’ 


SIGNATURE AND RATIFICATION OF THE COURT PROTOCOLS 


The ratification of the original Protocol of Signature of December 16, 
1920, has proceeded slowly, but some progress was made during 1930. This 
protocol has now been signed on behalf of 55 states or members of the League 
of Nations; only two of the 54 members of the League of Nations, Argentina 
and Honduras, have failed to sign. During 1930, the Protocol of Signature 
was ratified by Luxemburg, Persia and Salvador, so that of the 55 signatories, 


14 Most of the quotations are not from the official documents relating to the establishment 
of the court. The instructions given by Secretary of State Root to the American delegates 
to the Second Hague Conference in 1907, may or may not reflect the views of Mr. Elihu 
Root when he sat as a member of the Committee of Jurists in 1920, and it would seem that 
happier illustrations of Judge Kellogg’s point might have been selected. 


BV 


4+ 
i 
— 
fe 


THE NINTH YEAR OF PERMANENT COURT OF INTERNATIONAL JUSTICE 13 


45 have now ratified. When this progress is compared with that of the 
Hague Conventions for the Pacific Settlement of International Disputes, 
creating the Permanent Court of Arbitration, it appears to be very gratify- 
ing. The Hague Convention for the Pacific Settlement of International 
Disputes of July 29, 1899, was signed and ratified by 27 states, and 17 ad- 
ditional states adhered to it; the Hague Convention of 1907 was signed by 
43 states, of which, on November 28, 1930, only 26 had ratified, though 
four additional states had adhered to it on that date. 

Following the insistence at the Tenth Assembly of the League of Nations 
in 1929, various states have proceeded to sign the Optional Clause conferring 
compulsory jurisdiction on the court.'* During the year 1930, thirteen mem- 
bers of the League of Nations became bound by their acceptance of the Op- 
tional Clause. Various members of the British Commonwealth of Nations 
deposited ratifications of their declarations made in September, 1929; the 
United Kingdom and India, on February 5, 1930; New Zealand, on March 
29, 1930; Union of South Africa, on April 7, 1930; Irish Free State, on July 
11, 1930; Canada, on July 28, 1930; Australia, on August 28, 1930. The 
ratification of Lithuania was deposited on January 14, 1930; of Latvia, on 
February 26, 1930; of Siam, on May 7, 1930; of Salvador, on August 29, 
1930; of Albania, on September 5, 1930; of Luxemburg, on September 5, 
1930; of Yugoslavia, on November 24, 1930. The Optional Clause was 
signed subject to ratification, on behalf of Persia, on October 2, 1930, and on 
behalf of Roumania, on October 8, 1930. The following 34 states or members 
of the League of Nations are now (December 1, 1930) bound by the Optional 
Clause, subject to varying declarations: 


Albania Great Britain Norway 
Australia Greece Panama 
Austria Haiti Portugal 
Belgium Hungary Salvador 
Brazil India Siam 
Bulgaria Irish Free State South Africa 
Canada Latvia Spain 
Denmark Lithuania Sweden 
Estonia Luxemburg Switzerland 
Ethiopia Netherlands Uruguay 
Finland New Zealand Yugoslavia 
Germany 


16 See editorial comment in this JouRNAL, infra, p. 114. 

16 Several studies of the Optional Clause have recently been published in England: in addi- 
tion to the official British memorandum, published on December 9, 1929, Misc. No. 12 
(1929), Cmd. 3452, see A. Pearce Higgins, British Acceptance of Compulsory Arbitration 
under the “Optional Clause” and Its Implications, Cambridge: Heffer & Sons, 1929; H. 
Lauterpacht, ‘The British Reservations to the Optional Clause,”” Economica (June, 1930), 
p. 137; Sir John Fischer Williams, ‘The Optional Clause,” 11 British Year Book of Inter- 
national Law (1930), p. 63. 
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The protocol concerning the adhesion of the United States, of September 
14, 1929, has been signed by the United States and by all the states or mem- 
bers of the League of Nations which have ratified the protocol of December 
16, 1920, except Abyssinia. It has not yet been ratified by the United States, 
and possibly some signatories will postpone their ratifications until the 
ratification of the United States is deposited. As this protocol cannot come 
into force until it is ratified by the United States and by all the states or mem- 
bers of the League of Nations which have or may have ratified the protocol 
of December 16, 1920, its entry into force may be postponed for some time 


to come. 
On December 1, 1930, this protocol had been ratified by 34 of the 53 


signatories, as follows: 


Albania xreece Persia 
Australia Haiti Poland 
Austria Hungary Portugal 
Canada India Rumania 
China Irish Free State Salvador 
Cuba Japan Siam 
Czechoslovakia Latvia South Africa 
Denmark Luxemburg Spain 
Estonia Netherlands Sweden 
Finland New Zealand Switzerland 
Germany Norway Yugoslavia 


Great Britain 


TREATIES EXTENDING THE COURT’S JURISDICTION 


Numerous treaties continue to be concluded which provide for extending 
the jurisdiction of the court; significant among these is the treaty and an- 
nexed protocol between Italy and Turkey, signed at Rome, May 30, 1928, 
and brought into force April 29, 1929,!” in which elaborate provision is made 
for the compulsory jurisdiction of the court, though Turkey is not a party 
to the court protocol of December 16, 1920. More significant, however, is 
the growth of the practice of including in multipartite instruments articles 
providing for the court’s jurisdiction over disputes as to the interpretation 
and application of their provisions. Such an article has found place in a 
more or less standard form in numerous recent conventions; it was included, 
in a very interesting form, in the Convention on Certain Questions relating 
to the Conflict of Nationality Laws, of April 12, 1930, as follows:!8 

If there should arise between the High Contracting Parties a dispute 


of any kind relating to the interpretation or application of the present 
Convention and if such dispute cannot be satisfactorily settled by 


1795 League of Nations Treaty Series, p. 183. 
18 League of Nations Document, C. 351.M.145.1930.V. (Several printer’s errors occur in 


this text.) See the writer’s comment in this JourNAL, Vol. 24, p. 462. 
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diplomacy, it shall be settled in accordance with any applicable agree- 
ments in force between the parties providing for the settlement of inter- 
national disputes. 

In case there is no such agreement in force between the parties, the 
dispute shall be referred to arbitration or judicial settlement, in ac- 
cordance with the constitutional procedure of each of the parties to the 
dispute. In the absence of agreement on the choice of another tribunal, 
the dispute shall be referred to the Permanent Court of International 
Justice, if all the parties to the dispute are parties to the Protocol of 
the 16th December, 1920, relating to the Statute of that Court, and 
if any of the parties to the dispute is not a party to the Protocol of the 
16th of December, 1920, the dispute shall be referred to an arbitral 
tribunal constituted in accordance with the Hague Convention of the 
18th October, 1907, for the Pacific Settlement of International Disputes. 


An interesting statistical analysis of the treaties relating to the compe- 
tence of the court has been published covering the treaties entered into be- 
fore 1930. From this analysis, it appears: “Two hundred and thirty-eight 

“acts [concerning the jurisdiction of the court] give rise to 8,402 inter-state 
obligations, binding sixty-six states, including in addition to the fifty-four 
Members of the League of Nations, Brazil, Costa Rica, the Free City of 
Danzig, Egypt, Ecuador, Hedjaz, Iraq, Iceland, Monaco, Palestine, San 
Marino, and Turkey.’’!® 


THE PROPOSED REVISION OF THE STATUTE”? 


On September 14, 1929, a protocol was signed at Geneva, concerning the 
revision of the Statute of the Permanent Court of International Justice. 
The protocol provided that it should be ratified, and that the ratifications 
should be deposited, ‘‘if possible before September 1, 1930,’’ with the Secre- 
tary-General of the League of Nations; and it further provided (paragraph 
4) that it should ‘‘enter into force on September 1, 1930, provided that the 
Council of the League of Nations has satisfied itself that those Members of 
the League of Nations and States mentioned in the Annex to the Covenant 
which have ratified the Protocol of December 16, 1920, and whose ratification 
of the present Protocol has not been received by that date, have noobjection 
to the coming into force of the amendments to the Statute of the Court which 
are annexed to the present Protocol.’”’*! On May 12, 1930, the Council of 
the League of Nations took cognizance of this provision and the fact that the 
protocol had been ratified at that time by only eight members of the League 
of Nations, and requested the Secretary-General to ask the members and 
states ‘‘for their opinion as to the entry into force of the Protocol.”” Sucha 
communication was sent out by the Secretary-General on June 4, 1930, fol- 
lowed by a further telegraphic communication on August 20, 1930. When 


19Tn 11 Révue de Droit International et de Législation Comparée (3d ser., 1930), p. 272. 
20 See also the writer’s study of this subject, published in 9 Foreign Affairs (1930), p. 341. 
*1 For the text, see League of Nations Document, C.492.M.156.1929.V. 

22 League of Nations Official Journal, 1930, p. 505. 
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the question came before the Council on September 9, 1930, the situation was 
as follows: of the 45 signatories which had ratified the protocol of December 
16, 1920, only 32 had ratified the revision protocol of September 14, 1929; 
nine signatories (including the United States) raised no objection to the 
amendments coming into force; Brazil and Uruguay were “constitutionally 
prevented from agreeing with the coming into force of the amendments with- 
out parliamentary authorization’’; the Cuban Government had indicated 
that it had objection to the amendments coming into force.“ In this situa- 
tion it was clearly impossible for the Council to declare that the condition 
had been fulfilled upon which the protocol was to come into force on Septem- 
ber 1, 1930. The question was debated in the first committee of the As- 
sembly, and as a result of its report the Assembly adopted a resolution, on 
September 25, 1930, expressing ‘‘the hope that the States which have not so 
far ratified the Protocol’’ of revision ‘‘ will proceed, as soon as possible,” to do 
so. The Assembly seems to have thus envisaged the possibility that the 
revision protocol may come into force during the new nine-year period; but 
M. Pilotti (Italy), as rapporteur, stated to the Assembly that in the opinion 
of the first committee the protocol could come into force only when it had 
been ratified by all the states which have ratified, or may have ratified, the 
protocol of December 16, 1920.24 It would seem to be a serious question 
whether this was the wiser course for the Assembly to adopt. Would it not 
have been better for the Assembly to recognize quite flatly that the revision 
protocol was dead? In the first place, a question may be raised whether ac- 
cording to its terms and purpose the revision protocol is susceptible of being 
brought into force at a later date:* perhaps this depends on the desire of the 
signatories, however. In the second place, it would seem very improbable 
that all of the states which have ratified the protocol of December 16, 1920, 
will soon ratify the revision protocol. It now (December 1, 1930) seems 
probable that Cuba may change her position; but experience has shown that it 
is extremely difficult to get as many as 46 ratifications, and a larger number 
may become necessary if more states ratify the protocol of December 16, 
1920. In the third place, is the revision really necessary? The reasons why 
it was undertaken in 1928 are not clear; the authors of the Assembly resolu- 
tion of that year did not state them; and President Anzilotti and Judge 
Huber, appearing at a meeting of the Committee of Jurists in 1929, were 
careful to state that their presence was not to be “‘regarded as implying that 
we are of the opinion that a revision of the Statute is necessary.’’2® 

% The objections of Cuba were shared by two other states, the Dominican Republic and 
Guatemala. Both of these states are signatories to the protocol of December 16, 1920, but 
as neither has ratified that instrument, their objections did not have to be considered by the 


Council. 

24 Journal of the Eleventh Assembly, p. 269. 

* The provision in paragraph 4 of the protocol is the only reference to its coming into 
force, and the condition there set has not been fulfilled. 

26 League of Nations Document, C.166.M.66.1929.V., p. 8. 
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On December 1, 1930, the revision protocol had been ratified by 35 of the 
54 signatories, as follows: 


Albania Greece Persia 
Australia Haiti Poland 
Austria Hungary Portugal 
Belgium India Rumania 
Canada Irish Free State Salvador 
China Japan Siam 
Czechoslovakia Latvia South Africa 
Denmark Liberia Spain 
Estonia Luxemburg Sweden 
Finland Netherlands Switzerland 
Germany New Zealand Yugoslavia 
Great Britain Norway 


MERITS OF THE PROPOSED AMENDMENTS 


The annex to the revision protocol of September 14, 1929,?’ contained 
amendments to twenty of the 64 articles of the Statute of the court, and 
would add a new chapter of four articles on advisory opinions. Some 
of the amendments are merely incidental, and a number of them are of slight 
importance; in the former category, the amendments to Articles 8, 15, and 17, 
should be placed; and the amendments to Articles 14, 26, 27, 29, 31, 35, 38, 
39, 40, and 45 fall in the latter category. The amendment to Article 3 
would suppress the post of deputy-judge, increase the number of judges to 
fifteen, and deprive the Assembly, acting on the proposal of the Council, of 
the power to increase the number of judges. The reason given for this 
change was that the deputy-judges had been frequently called upon, and 
“in regard to the work performed”’ had been placed on a footing of equality 
with the judges. ‘The amendment to Article 4 provides for the participation 
in the elections of representatives of states parties to the court protocol but 
not members of the League of Nations, the conditions of the participation 
“in the absence of special agreement’”’ to be “‘laid down by the Assembly on 
the proposal of the Council.” As a special provision for participation in the 
elections by representatives of the United States is contained in the protocol 
concerning the adhesion of the United States, of September 14, 1929, this 
amendment would now apply only to Brazil; it might in the future apply to 
other states, notably to Costa Rica which has signed but has not ratified the 
protocol of December 16, 1920. Certainly this amendment is desirable. 
The amendment to Article 13 fills a lacuna in the Statute, by providing for 
the manner in which a member of the court may resign. Only two judges 
have resigned to date, Judges Moore and Hughes, and in both cases the 
resignations could be accepted by the Council only subject to the concur- 
rence of the Assembly several months later. 


27 League of Nations Document, C.492.M.156.1929.V. 
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The amendment to Article 16 has been much discussed. The original 
text provides that the judges ‘‘may not exercise any political or administra- 
tive function,’ and any doubt is to be settled by the court. In practice, the 
court has liberally applied this provision.22 The amendment would add that 
judges may not “engage in any other occupation of a professional nature.” 
M. Politis, as rapporteur on the subject in the Tenth Assembly of the League 
of Nations, said that this amendment was to be “interpreted in the widest 
sense,’ and that it would cover “the activities of a manager or director of a 
profit-making company.”2° From the point of view of the prestige of the 
court, certainly this amendment is desirable; it would prevent a judge from 
leaving a session of the court and returning to his own country to plead 
before its national courts, a practice on which there have been unfavorable 
comments. But the possible effect of the amendment, if it should be 
brought into force, on the willingness of active men to serve as judges of the 
court, must also be borne in mind; on the hypothesis that the work of the 
court will be sufficient to keep the judges busy, there would seem to be no 
objection to it on this score.*° 

The amendment to Article 23 would provide that the court shall remain 
“‘permanently in session except during the judicial vacations,” and would re- 
quire the judges to “hold themselves permanently at the disposalof the Court.” 
This has been popularly interpreted to require that the judges should live at 
or near The Hague. Certainly the experience of the court at its fifteenth 
session in November, 1928, when a bare quorum was present and the illness 
of one member required an adjournment, was a reason for condemning the 
extraordinary session. Perhaps the amendment would obviate the diffi- 
culties in getting extraordinary sessions; but the necessity for it depends on 
the amount of business to come before the court, and the experience to date 
leaves that problematical. The amendment to Article 25 is in part inci- 
dental; but it also provides for a rotation which seems desirable. The 
amendments to Article 32 are of slight importance, though they would place 
the emoluments of the judges upon a sounder basis. 

The addition of a new chapter to the Statute, dealing with advisory 
opinions (Articles 65 to 68), is desirable but not very necessary. Certainly 
the original Statute has a lacuna on this subject; but it has been adequately 
filled by the rules of court, the substance of which would be perpetuated by 
the provisions of the protocol of September 14, 1929, concerning the adhesion 
of the United States. The new Articles 65-67 follow quite closely the exist- 
ing rules of court, Articles 72-74. The proposed Article 68 is wholly new, 
however; this would provide that “‘in the exercise of its advisory functions, 
the Court shall further be guided by the provisions of the Statute which 


28 See Publications of the Court, Series E, No. 3, p. 177; No. 4, p. 270. 
29 League of Nations Official Journal, Special Supplement No. 75, p. 117. 
3° During its first nine years, the duration of the court’s sessions averaged 143.7 days a 


year. 
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apply in contentious cases to the extent to which it recognises them to be 
applicable.”” Though great stress has been laid on this provision,* it is very 
indefinite, and the reasons advanced for it at the Conference of Signatories 
in 1929 do not clearly indicate its purpose. The article is in accord with a 
settled policy and practice of the court itself, as indicated in the amendment 
to Article 71 of the rules of court, adopted on September 7, 1927 ;* and if the 
amendment does not come into force there is no reason for anticipating that 
the court will change this practice. 

This review of the amendments which would have been effected by the 
coming into force of the revision protocol seems to indicate that, while some 
of the amendments are desirable, the failure of the revision altogether would 
not be a matter for lamentation. Some of the changes can be realized with- 
out amendment; the Assembly has already increased the number of the 
judges to fifteen; their salaries have been increased and a liberal pension 
scheme established. The court, itself, has power to revise its rules of court 
in line with some of the amendments. 


THE CUBAN OBJECTIONS TO THE REVISION PROTOCOL 


The reasons given by the Cuban Government for objecting to the protocol 
of revision are certainly not persuasive, however. ‘The first reason advanced 
in the Cuban delegate’s letter of August 16, 1930,** is that the provision in 
the protocol of September 14, 1929, as to its entry into force, is “‘inconsistent, 
both in letter and spirit, with the Covenant of the League of Nations, the 
most general principles of international law, constitutional law and the 
established practice in contractual relations between countries.’”’ It is 
argued that “an absence of objection cannot be accepted as equivalent to 
ratification,” and hence that the revision protocol can only enter into force 
when ratified by all states which have ratified the protocol of December 16, 
1920. It is difficult to see how the Covenant of the League of Nations, to 
which the Cuban letter makes three references, has anything to do with the 
question. It may be true that there is a principle of international law to 
the effect that the text of a multipartite instrument cannot be modified 
without the consent of all parties, though one might adduce some practice 
to the contrary; but it can hardly be maintained that international law pre- 
scribes how that consent is to be manifested.** There is surely no principle 

31 Mr. Salmon O. Levinson, in an article entitled ‘‘The A B C of the World Court” pub- 
lished in Unity, January 6, 1930, seems to think that Article 68 would be in some sense 
mandatory on the court. His emphasis on ‘‘consent of the parties”’ seems to be grounded 
on a misconception of the office to be served by advisory opinions. See also, George 
Wharton Pepper, In the Senate (1930), p. 114. 

® Publications of the Court, Series D, No. 1, addendum. See also John Bassett Moore, 
Some Current Illusions and International Law, p. 115. 

*8 League of Nations Document, C.L.194(a).1930.V. 

* It is therefore somewhat surprising that Mr. Alexander P. Fachiri should describe the 


provision in the protocol as “‘a revolution in the history of international agreements.” 
11 British Year Book of International Law (1930), p. 98. 


a 
a 
i § 
pial 


20 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


requiring that the manifestation of consent to an amendment requires the 
same solemnity as the original acceptance of an instrument. A second 
reason advanced in the Cuban letter ‘‘from a practical point of view,’ is 
that ‘‘on grounds of general expediency” the amendments proposed are not 
justified. It is argued that it is not necessary for the court’s sessions to 
continue “throughout the whole winter”; that the existing provisions as to 
incompatibility are adequate; and that it would create a “privilege in favor 
of a particular continent’’ to require the judges to live at or near The Hague. 
While these are matters of judgment, this part of the Cuban letter seems to 
stress very strongly the convenience of the judges. A third reason advanced 
is that there is no necessity for increasing the judges’ salaries, especially at 
a time of economic crisis. But it is to be noted that the Cuban represen- 
tatives did not oppose the increase which was actually made by the Eleventh 
Assembly, though this increase was smaller than that which would have 
resulted from the revision. 


DEFECT IN THE STATUTE REVEALED 


The attempt at revision has yielded one good result, however. It has 
called attention to a very obvious defect in the Statute, in that it fails to 
provide for its own amendment. Both the Covenant of the League of Na- 
tions (Article 26) and the Constitution of the International Labor Organiza- 
tion (Article 422 of Part XIII of the Treaty of Versailles) provide for their 
amendment by something less than unanimous action. In contrast, the 
Statute of the court can be amended only by unanimous action. It is un- 
fortunate that this matter was not considered by the committee which drew 
up the amendments to the Statute in 1929; but the fact is possibly explicable 
because the proposal for adhesion by the United States sets as a condition 
and reservation that the Statute ‘shall not be amended without the consent 
of the United States.”” However, this reservation would not prevent a con- 
sideration at some future time of the necessity of amending the Statute so 
as to provide that later amendments may be adopted without unanimous 
action, and if such an amendment were later consented to by the United 
States, its reservation would disappear. 


ORGANIZATION OF THE COURT 


Following the failure of the revision protocol to come into force on Sep- 
tember 9, 1930, the Council of the League of Nations set up a committee con- 
sisting of M. Basdevant (France), M. Gaus (Germany) and M. Pilotti 
(Italy), to ‘examine the situation with a view to enabling the Council to 
put concrete proposals before the Assembly if this should be found desirable.” 
This committee made a report on the following day,* and its reeommenda- 
tions were adopted by the Council on September 12, 1930, in three resolu- 
tions, proposing to the Assembly (1) that the number of judges be increased 

85 League of Nations Document, C.510.1930.V. 
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to fifteen; (2) that a new scale of salaries be adopted; and (3) that a new 
scheme of pensions be adopted.** The proposals were debated in the first 
committee of the Assembly, and adopted by the Assembly on September 25, 
1930, as follows: (1) the number of judges was increased to fifteen; (2) the 
salaries and allowances of the members of the court were fixed on a new scale, 
“as from January 1, 1931, until the Assembly’s resolution of September 14, 
1929 [which depends on the coming into force of the revision protocol of 
September 14, 1929] concerning the salaries and allowances of the members 
of the Court, becomes applicable”; (3) a new system of pensions was adopted. 
The Assembly also adopted a resolution expressing ‘‘the hope that the Court 
will give consideration to the possibility of regulating, pending the coming 
into force of the Protocol of September 14, 1929, concerning the revision of 
the Statute of the Court, the questions of the sessions of the Court and the 
attendance of judges, on the basis of Article 30 of the Statute as annexed to 
the Protocol of December 16, 1920.” *” 

The increase of the number of judges to fifteen must be attributed to a 
desire to pave the way for the coming into force of the protocol of revision 
of September 14, 1929. The work of the court during the past two years, 
and the immediate prospect for the future, would hardly seem to call for 
the increase. The new deputy-judges will probably be seldom, if ever, 
called upon, now that the number of judges is fifteen instead of eleven; and if 
the protocol of revision should come into force during the coming nine years, 
it would seem that their posts will disappear altogether.** M. Pilotti 
(Italy), as rapporteur, told the Assembly that the deputy-judges “‘ would not 
be called upon to fulfill their duties in the event of the new Protocol coming 
into force.’’*° 


RESIGNATION OF JUDGE HUGHES AND ELECTION OF HIS SUCCESSOR 


On February 14, 1930, shortly after his appointment as Chief Justice of 
the Supreme Court of the United States, Charles Evans Hughes addressed a 
telegram to the Secretary-General of the League of Nations, stating that he 
resigned ‘‘with much regret,’’ the ‘‘resignation to take effect immediately, ” 
and that a similar message was sent to President Anzilotti.‘° The resigna- 
tion came before the Council on May 12, 1930, and was accepted by the 
Council ‘‘subject to the concurrence of the Assembly” ;*! but the Assembly 


* League of Nations Document, C. 60th Session, P.V.3(1). 

37 League of Nations Official Journal, Special Supplement, No. 83, p. 10. 

*8 It can hardly be argued that since the deputy-judges were elected for a period of nine 
years, they would have just ground to complain if their offices were abolished during that 
period; the League of Nations Administrative Tribunal is not open for this purpose. 

8° Journal of the Eleventh Assembly, p. 270. 

40 League of Nations Document, A.7.1930.V. The procedure of resignation followed by 
Judge Hughes differed from that adopted by Judge Moore in 1928. See this Journat, Vol. 
23, p. 23. 

“ League of Nations Official Journal, 1930, p. 499. 
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does not appear to have considered the question, apart from its proceeding 
on September 17, 1930, to the election of a successor to Judge Hughes. On 
May 12, 1930, the Council decided that a special election should be held to 
fill the vacancy caused by Judge Hughes’ resignation, and the Secretary- 
General despatched the invitations to national groups to make special 
nominations for such an election. The list circulated to the Assembly, 
dated September 8, 1930, contained the names of sixteen candidates. Eleven 
of the candidates were citizens of the United States, two of whom, Messrs. 
Elihu Root and John H. Wigmore, declined to be considered by the electors. 
The election was held by the Assembly and the Council of the League of 
Nations, on September 17, 1930. Fifty-one votes were cast in the Assembly, 
of which thirty were for Mr. Frank B. Kellogg, who also received a majority 
vote in the Council and was, therefore, declared to be elected.” 


THE SECOND GENERAL ELECTION OF MEMBERS OF THE COURT 


The judges and deputy-judges elected in 1921 were elected to serve 
for a period of nine years. It was determined by action of the court 
itself that ‘“‘the term of office of judges and deputy-judges shall com- 
mence on January lst of the year following their election.” “* On March 
21, 1930, the Secretary-General of the League of Nations invited the 
national groups mentioned in Article 4 of the Statute, to make nomi- 
nations for a second general election. Of the 43 groups in the Permanent 
Court of Arbitration, forty sent in their nominations; the groups of 
Mexico and Turkey were not entitled to nominate, and that of Argentina 
failed to do so. Nominations were also made by groups set up by the 
following nine members of the League of Nations not represented in 
the Permanent Court of Arbitration: Albania, Australia, Austria, Estonia, 
Honduras, India, Irish Free State, Latvia and Luxemburg. The result 
was a list of sixty candidates, published on September 8, 1930,“ and two 
candidates were afterwards nominated.“ Three of the nominees, including 
Judges Huber and Pessda, declined to be considered as candidates. 

The Assembly and the Council proceeded to the election on September 
25, 1930, and completed it on the same day.*© Fourteen candidates received 
a majority vote in the Assembly on the first ballot; a fifteenth candidate, 
Mr. Urrutia (Colombia) received a majority vote in the Assembly on the 
fifth ballot. Comparison was then made with the list for which the Council 
had voted by a majority, and the fourteen candidates who received a 


“ Mr. Kellogg’s acceptance was announced to the Assembly on September 20, 1930. 

4 Article 1 of the Rules of Court. 

“ League of Nations Document, A.31.1930.V. 

« Idem, A.31(a).1930.V., dated Sept. 9, 1930. These nominations were received after the 
list had been closed on Sept. 8, 1930. 

See Manley O. Hudson, “The Election of Members of the Permanent Court of Inter- 
national Justice,” this JouRNAL, Vol. 24, p. 718. 
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majority vote on the first ballot in the Assembly were declared to be elected. 
The Assembly then resumed its balloting, and on the tenth ballot M. Ake 
Hammarskjéld (Sweden) received a majority vote; meanwhile, the Council 
had given a majority vote for M. Urrutia, who was then elected after an 
eleventh ballot in the Assembly. The election of the four deputy-judges 
required six ballots in the Assembly.‘’ All of the successful candidates 
promptly accepted, and the new court will therefore consist of the following 
members: as judges, Mineitciro Adatci (Japan), Rafael Altamira (Spain), 
Dionizo Anzilotti (Italy), Antonio 5. de Bustamante (Cuba), W. J. M. 
van Eysinga (Netherlands), Henri Fromageot (France), Gustavo Guerrero 
(Salvador), Sir Cecil Hurst (Great Britain), Rolin Jacquemyns (Belgium), 
Frank B. Kellogg (United States), Demetre Negulesco (Roumania), Michel 
Rostworowski (Poland), Walther Schiicking (Germany), Francisco José 
Urrutia (Colombia), Wang Chung-Hui (China); as deputy-judges, Rafael 
Waldemar Erich (Finland), José C. da Matta (Portugal), Mileta Novako- 
vitch (Yugoslavia), Josef Redlich (Austria). Under the rules of court (Art. 
27), the new court will meet for organization on January 15, 1931. 


THE PROPOSAL OF FINLAND 


The proposal of the Government of Finland to confer on the court jurisdic- 
tion as a court of review in respect of arbitral tribunals established by states, 
which was the subject of a resolution of the Tenth Assembly of the League of 
Nations on September 25, 1929,4* came before the Council of the League of 
Nations on January 14, 1930, and was referred for consideration to a com- 
mittee which consisted of M. Basdevant (France), M. Erich (Finland), M. 
Gaus (Germany), M. Pilotti (Italy) and M. Rundstein (Poland). The 
committee met at Geneva, May 19-22, 1930, and drew up a report outlining 
three alternative procedures which might be followed:*® (1) a recommenda- 
tion in favor of the insertion in arbitration treaties of provisions, of which a 
model is set out; (2) an invitation to states to sign a protocol, of which a 
draft is set out, which would give the court jurisdiction to annul arbitral 
awards which are vitiated because the tribunal lacked or exceeded jurisdic- 
tion or followed an improper procedure; (3) a resolution declaring it to be the 
duty of a state, contesting an award, to propose the submission of the ques- 
tion to the court in accordance with certain provisions set out. The course 
taken by this committee would seem to indicate that its members attached 
no great importance to the Finnish proposal. The report came before the 
Eleventh Assembly of the League of Nations on October 3, 1930, but con- 
sideration of it was postponed until 1931.°° 


‘7 The record of the election is given in the Journal of the Eleventh Assembly, pp. 271- 
274. 48 See this JouRNAL, Vol. 24, p. 42. 
*® League of Nations Document, C.338.M.138.1930.V. 
5° League of Nations Official Journal, Special Supplement No. 83, p. 12. 
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REVIEW OF THE FIRST NINE YEARS OF THE COURT*! 


The completion of the first nine-year period for which the members of the 
court were elected in 1921, affords occasion for a brief review of the experi- 
ence gained, and for an appraisal of its present position in international affairs. 

Of the eleven judges elected in 1921, only seven served out the term. 
The death of Judge Barbosa in 1923 created a vacancy which Judge Pesséa 
was elected to fill on September 10, 1923; the death of Judge Weiss in 1928 
and of Lord Finlay in 1929 created two vacancies which Judge Fromageot 
and Sir Cecil Hurst were elected to fill on September 19, 1929. The resigna- 
tion of Judge Moore on April 11, 1928, created a vacancy which Judge 
Hughes was elected to fill on September 8, 1928; and on the resignation of 
Judge Hughes on February 14, 1930, Judge Kellogg was elected on Septem- 
ber 17, 1930, to serve the remainder of the term. During this period, the 
court has held twenty sessions;® the first session was preliminary, devoted to 
organization and to the preparation of the rules of court; nine sessions were 
ordinary, and ten extraordinary sessions were held. Only two judges, 
Anzilotti and Loder, attended every session of the court, though Judge 
Weiss attended a part of every session until his death. Two judges, 
Altamira and Huber, attended every session save one, and Lord Finlay 
attended every session save one until his death. Judge Barbosa was not 
present at any session of the court. During 1922, the court was in session 
for 113 days; during 1923, for 149 days; during 1924, for 81 days;* during 
1925, for 185 days; during 1926, for 160 days; during 1927, for 185 days; 
during 1928, for 182 days; during 1929, for 121 days; during 1930, for 118 
days. The average annual duration of the sessions, for the period of nine 
years, was 143.7 days. 

The rules of court adopted under Article 30 of the Statute, were first pro- 
mulgated on March 24, 1922, and revised rules were substituted for them 
on July 31,1926. One amendment has been made in these revised rules, on 
September 7, 1927. The court has given sixteen judgments during these 
nine years and eighteen advisory opinions. It has also handed down numer- 
ous orders in cases before it, in addition to the orders given by the President. 
Each of the advisory opinions relates to a separate matter. One request for 
an advisory opinion was withdrawn, after it was submitted to the court. In 
the cases before the court during these nine years, the following states have 
been parties as indicated: 


Belgium, once Czechoslovakia, once 
Brazil, once Denmark, once 
Bulgaria, twice France, six times 
China, once Germany, eight times 


5! See the writer’s articles on each year of the court, in this Journat, Vol. 17, p. 15; Vol. 
18, p. 1; Vol. 19, p. 48; Vol. 20, p. 1; Vol. 21, p. 26; Vol. 22, p. 1; Vol. 23, p. 1; Vol. 24, p. 20. 

* The numbering of the sessions does not include the preliminary session cf 1922; therefore, 
the “‘nineteenth”’ session was the last held in 1930. 

5% Not including the session of the Chamber for Summary Procedure. 
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Great Britain, five times Sweden, once 
Greece, five times Switzerland, once 
Italy, once Turkey, once 
Japan, once Yugoslavia, once 


Poland, eight times 


In connection with the court’s consideration of advisory opinions, the follow- 
ing states have been represented before the court as indicated: 


Albania, one time International Labor Organiza- 
Bulgaria, one time tion, five times 
Czechoslovakia, one time Italy, one time 

Danzig, three times Netherlands, one time 
Finland, one time Poland, six times 

France, two times Roumania, one time 
Germany, two times Turkey, three times 

Great Britain, three times Yugoslavia, one time 


Greece, three times 


In nine years, the Chamber for Summary Procedure has held but two 
meetings; on September 12, 1924, it handed down Judgment No. 3; and on 
March 26, 1925, it handed down Judgment No. 4, interpreting Judgment 
No. 3. No meeting has been held of the Chamber for Labor Cases, nor of 
the Chamber for Communications and Transit Cases, and no use has been 
made of the Assessors provided for in Articles 26 and 27 of the Statute; in- 
deed, the value of these two chambers is yet to be proved. In only one 
instance has the court called in outside assistance for enquiry or expert 
opinion, under Article 50 of the Statute. 

The 75 or more volumes of the publications of the court leave little to be 
desired: Series A contains the judgments in English and French; Series B, 
the advisory opinions in English and French; Series C, acts and documents 
relating to the judgments and advisory opinions; Series D, acts and docu- 
ments relating to the organization of the court; Series E, annual reports 
which are replete with information; and Series F, general indexes. Though 
the plan for them had to be cut out of whole cloth, it was so admirably con- 
ceived that few changes have been made since it was inaugurated. It seems 
safe to say that no public institution in the world is better documented, and 
the writer knows of no court of which the information available to the pro- 
fession is more complete. This is an advantage which has come to the court 
from having throughout this critical period of its history a registrar who has 
a genius for the task. 

The usefulness of the court extends beyond its actual jurisprudence. The 
fact of its existence has influenced many international negotiations, and pro- 
visions relating to the court, directly or indirectly, are to be found in not less 
than 300 treaties or conventions concluded during this period. It stands 
today firmly embedded in the world’s treaty law. 

5 The number is probably larger. 


VIOLATIONS OF MARITIME LAW BY THE ALLIED POWERS 
DURING THE WORLD WAR 


By JAMES WILFORD GARNER 


Professor of Political Science, University of Illinois 


The above is the title of an article by Mr. E. G. Trimble in the January 
(1930) issue of this JourNAL, which contains a rather severe indictment of 
the Allied Powers, and particularly of Great Britain, for having violated 
during the World War various well-setuled rules of international law regard- 
ing the conduct of maritime warfare. I do not deny at all that there were 
violations of certain rules and practices which had come to be generally, if not 
universally, recognized as a part of the customary law of nations—violations 
not only by the Allied Powers, but on an even larger scale by their opponents, 
which latter, however, the author passes over in silence. But, in my opin- 
ion, his charges in some cases are not well founded either upon principles of 
international law, reason or the logic of the actual conditions under which 
the rules had to be applied. In presenting here a different view of the case, 
my object is not so much to defend the Allied Powers against the charges 
contained in Mr. Trimble’s indictment as to reaffirm and maintain views 
which I expressed during the war regarding certain rights of belligerents in 
naval warfare, especially under the peculiar conditions which prevailed dur- 
ing that war—rights the exercise of which I believe was justified in principle 
by those conditions, whatever may have been the opinion of statesmen and 
prize judges a century ago, and which would have been claimed and exer- 
cised by Germany had the geographical situation as between her and Great 
Britain been reversed. 


REJECTION OF THE DECLARATION OF LONDON 


Mr. Trimble introduces his case against the Allies with what is apparently 
intended as a reproach for their refusal to accept in toto, at the outset, the 
Declaration of London and for having subsequently abandoned it alto- 
gether. This Declaration, he says, was drawn up by an international con- 
ference called by Great Britain; it was signed by all the Powers there repre- 
sented; and the rules which it embodied were, according to its own terms, 
merely declaratory of the generally recognized existing principles of cus- 
tomary international law. 

An examination of the Declaration in the light of the general practice will 
show, however, that a good many of its rules, the assertion in the preamble to 
the contrary notwithstanding, were not in accord with the traditional view 
and practice of some of the important maritime Powers, and to this extent 
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they were innovations. According to the view of the Judicial Committee of 
the Privy Council, the Declaration was ‘‘a provisional agreement embodying 
certain somewhat sweeping changes in international law.” ! Both it and the 
president of the British Prize Court, not without reason it is believed, 
regarded Article 35 of the Declaration, which recognized the doctrine of 
continuous voyage in the case of absolute contraband but denied it in the 
case of conditional contraband, as an innovation upon the existing customary 
law and practice.2. The fact is, five of the leading maritime Powers had, 
prior to the World War, applied the doctrine of continuous voyage to the 
carriage of contraband, but none of them had made the distinction between 
absolute and conditional contraband which was made by the Declaration of 
London. All the Allied Powers represented at the London Conference, as 
well as the United States, favored the application of the doctrine of con- 
tinuous voyage to the carriage of conditional as well as absolute contraband. 
It hardly seems correct therefore to say that Article 35 was merely declara- 
tory of a preéxisting rule of international law.’ The illogical distinction 
which Article 34 makes in regard to persons and places to whom and to 
which conditional contraband is destined or consigned, the presumptions 
which are set up by it relative to destination, and the attempt made by this 
and other articles to distribute the burden of proof between captors and 
shippers, were largely inventions of the London Conference and not declara- 
tions of preéxisting rules. The same thing may be said of Articles 17, 40, 
44, 47, 49, 56 and 57. All of these articles represented compromises and 
reciprocal concessions made by one Power or another from its traditional 
view or practice. The concessions made by Great Britain from her practice 
were more numerous than those of any other signatory.‘ 

By the year 1914 when the war broke out, it had become a matter of very 
serious doubt whether the British navy, handicapped by the proposed re- 
strictions which the Declaration of London imposed upon it, restrictions 
which constituted innovations upon international maritime law as it had 
been understood and practiced by Great Britain, would be sufficient to 
overcome Germany. Among other things, the Declaration undertook to 
draw up fixed lists of absolute and conditional contraband and a “free list”’ 
upon which were placed such articles as raw cotton, rubber, iron ores, resin 
and copper, most or all of which were essential commodities for the manu- 
facture of arms, munitions or explosives and were extensively used for these 
purposes during the war. If Great Britain and France had ratified and ob- 
served the Declaration of London, the German Government would not have 
been under the necessity of despoiling German housewives of their kitchen 


1 The Louisiana, V Lloyd’s Prize Cases, 248. 

2 The Louisiana, ibid.; and the Kim, III Lloyd’s Cases, 167. 

Compare Vandenbosch, Neutrality of the Netherlands during the World War, p. 247. 

* The concessions and possible gains are listed by Bentwich, The Declaration of London, 
pp. 39-40. 
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utensils or the churches of their bells, nor would German sympathizers and 
traders in neutral countries needed to have resorted to all the ingenious 
methods of smuggling which they employed to get these commodities into 
Germany. In that case, the world’s supply would have been open to her 
and not an ounce of it would have been liable to seizure as contraband by the 
British or French navies. It is not hard to understand why, under these 
circumstances, Germany was quite willing to ratify a convention which 
would have made this possible. On the other hand, it is difficult to see why 
her opponents should be reproached for their unwillingness to accept it. 
Yet the Secretary of State of the United States pressed upon the British 
Government the acceptance of the Declaration with an insistence and in a 
communication which as originally drafted, the British Ambassador at 
Washington is said to have declared, would have been almost tantamount to 
a declaration of war.® 


ADMISSION BY THE PRIZE COURT OF EXTRINSIC EVIDENCE 


Mr. Trimble next proceeds to discuss the violations of the rights of the 
United States and of other neutrals by Great Britain, taking as his starting 
point an opinion expressed by Jefferson in 1793 to the effect that neutrals are 
subject to no restrictions in respect to their right to trade with belligerents in 
time of war except in ‘‘instruments merely of war” and with ports lawfully 
blockaded. He admits that since Jefferson’s day neutrals may be said to 
have “submitted to one other restriction on their freedom,’ namely that 
which is imposed on trade in absolute contraband by the introduction of the 
doctrine of continuous voyage. In Jefferson’s day, he says, there were 
‘definite rules in the way of court procedure by which cases of carriage of 
contraband goods were tried,” rules which the British prize courts departed 
from during the World War in order to obtain the condemnation of ships and 
goods of neutrals which under the old rules would have been pronounced 
innocent. One of the old rules, he says, was that no evidence should be 
admitted by the prize courts except that which comes from the ship’s papers 
and the examination of the officers and crew. In this connection, he quotes 
the 18th century aphorism of Sir James Marriott that a ship could only be 
condemned ‘‘out of her own mouth.”’ This ancient, and as Mr. Trimble 
appears to believe, just, rule was changed by an amendment to the British 
prize court rules in 1914 which permitted the court in its discretion to admit 
extrinsic evidence, oral or documentary, such as cable messages, radio dis- 
patches, letters and the like which might be material to the issue.® 


5 See Col. House’s letter of Oct. 3, 1914, to Ambassador Page at London, relating his conver- 
sations with President Wilson and the British Ambassador (Hendrick, Life and Letters of 
W. H. Page, Vol. I, pp. 378-379; also Seymour, Intimate Papers of Colonel House, Vol. I, 
p. 307). See also Ambassador Page’s protest to President Wilson, Oct. 21, 1914 (Life and 
Letters of W. H. Page, Vol. III, p. 181), and his threat to resign sent to Col. House on the 
following day (ibid., Vol. I, p. 380). 

6 Prize Court Rules (1914) Order, XV(e). 
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Looking at the matter from a common sense point of view, it is hard to see 
wherein lies the injustice of the new rule of procedure, if it is fairly applied by 
the judge, because it enables material facts to be brought out which may be 
essential to the administration of justice. In the 18th century the restriction 
of the evidence to the ship’s papers and the standing interrogatories was 
reasonable enough, because there was rarely any other evidence which would 
throw light on the case. The members of the crew in those days usually 
knew the character of the cargo and its real destination. Moreover, the 
ship’s papers were nearly always conclusive as to the destination of both the 
vessel and the cargo. Under those circumstances, justice could be done by 
limiting the evidence to that which was obtainable from the ship. This 
situation has wholly changed. In many cases which came before the prize 
courts during the late war, the evidence derived from the ship’s papers and 
the testimony of the crew proved nothing as to the real destination of the 
cargo and revealed nothing as to the shams and devices through which 
contraband smugglers were endeavoring to circumvent the restrictions upon 
contraband traffic, whereas there was often abundant evidence in the form of 
letters, cablegrams, and radio dispatches which threw light on the intention 
of the parties and the character of the transactions which were under 
examination. Prize courts have always gone on the theory that they may 
take notice of weil-known facts which are a matter of public notoriety or 
which come to light in other cases. This is the view of both the British and 
German prize courts.’ 

It may be observed also that it has always been a rule of British and 
American prize courts that while at the first hearing the court is restricted to 
receiving evidence from the ship’s papers and the standing interrogatories, it 
is permissible for the court in its discretion to order ‘‘further proof’’ where 
the evidence obtained from the ship is doubtful or inconclusive. Dana, in 
his notes to Wheaton, states that ‘‘further proof’’ means “‘ proof beyond the 
vessel, cargo, papers and persons on board.’’® In practice “further proof” 
vvas seldom ordered by the court in earlier wars for the reason that there was 
rarely any evidence to be found which was not obtainable from the ship’s 
papers and the depositions of the master and the crew. All the prize courts 
during the World War, in fact, proceeded in accordance with the view that 
the admission of extrinsic evidence is a legitimate feature of prize procedure.!° 


7 The Franciska (1855), 2 Eng. P. C. 346, 394; the Berlin (1914), II Lloyd’s Prize Cases, 
43; the Kim (No. 3), 10 ibid., 195; and the Davenger, I Entscheidungen der Oberprisen ge- 
richts in Berlin, 232. 

®See the cases cited in my Prize Law during the World War, p. 118, n. 1, and Hyde, 
International Law, Vol. II, p. 814, n. 2. 

*P. 481. See also to the same effect Phillimore, International Law, Vol. III, pp. 721-722, 
who cites as authority for his statement Lord Stowell in the Romeo, 6 C. Rob. 357. 

10 See the cases cited by Verzijl, Droit des Prises de la Grande Guerre, sec. 449. Mr. 
Trimble cites Cohen, The Declaration of London, pp. 105, 109, in support of his view that 
the admission of extrinsic evidence is not permissible. Cohen, in fact, following Renault’s 
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The only jurist of repute whom Mr. Trimble cites in support of the old 
procedure is Thomas Baty, who attacks the new rule of admitting extrinsic 
evidence as one which enables captors to “get up a case” against claimants, 
which introduces common law rules into prize procedure, tends to assimilate 
a prize hearing to a common law trial, destroys the simplicity of the trial, 
and exposes claimants to additional delay and expense, to say nothing of 
making it easier for the captor to obtain a condemnation." Baty himself 
quotes the memorandum of Murray, Lee and others, written in 1753, more 
than a century and a half ago, as authority for the view that a prize court is 
restricted to the evidence coming from the ship, and in the absence of suffi- 
cient evidence from this source to condemn the vessel or goods, they must be 
released. 

The function of a prize court, it is submitted, like that of other courts, is to 
administer justice, and changes of procedure which will better enable the 
court to get at the essential facts, is not necessarily to be condemned merely 
because it may destroy the simplicity of the trial, prolong its duration, add to 
the expense of litigants and increase the chances of an unfavorable decision 
against one of the parties. In fact, Sir William Scott in his day denied that 
the old practice was binding upon the prize court under all circumstances. 
He declared that a prize judge was not obliged ‘‘to shut his eyes to what is 
generally happening in the world,” but was free ‘‘to take cognizance of well- 
known facts coming to light.’’* The authors of the Murray-Lee memo- 
randum likewise recognized exceptions to the old rule when they admitted 
that, if it appeared from the aforesaid evidence (7.e., evidence coming from 
the ship) that there was still doubt, the court might order “further proof.” 

It is also well to emphasize that Scott was seldom called upon to deal with 
cases involving complicated questions of continuous voyage, and never with 
such vast and ingenious methods of smuggling as were common during the 
late war. Evidence in the form of cablegrams and radio dispatches was, of 
course, unknown in his day. During the late war a large proportion of the 
cases with which the British and French prize courts had to deal, involved 
consignments to neutral ports in close proximity to enemy ports which were 
connected with the interior of the enemy country by extensive railway com- 
munications. The cargoes were billed ‘‘to order” or to dummy consignees in 
adjacent neutral ports, and the nature of the transactions involved was sel- 
dom revealed by the ship’s papers nor was it known to the officers and crew 


report on the Declaration of London states that the rule laid down in Articles 32 and 35 
relative to the conclusiveness of the ship’s papers, must not be ‘‘too literally interpreted for 


that would make frauds easy.” ‘‘To resume,” he concludes, ‘the ship’s papers are proof 
unless facts show their evidence to be false.” Compare also, to the same effect, Bentwich, 
op. cit., p. 65. 


See his article “‘ Neglected Fundamentals of Prize Law,’ 30 Yale Law Journal, 38 ff., 
and Baty and Morgan, War, Its Conduct and Legal Results, pp. 363 ff. 
12 The Rosalie and Betty (1800), 2 C. Rob. 343. 
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of the vessel.!* There is no reason to suppose that if Scott had been the 
President of the British Prize Court during the late War, he would have closed 
his eyes to facts so notorious, and refused to admit material extrinsic evi- 
dence in proof of them; or that the Supreme Court of the United States 
would have done so in similar circumstances. 


SHIFTING OF THE BURDEN OF PROOF FROM CAPTOR TO CLAIMANT 


Mr. Trimble, following Mr. Baty, reproaches the Allied Governments, 
and especially that of Great Britain, for having changed the old rule of prize 
procedure which, they maintain, put the burden of proof on the captor and 
substituted a new rule which shifted it to the shoulders of the claimant. 
It is quite true that, according to the old legal theory, the burden of proof 
generally rested on the captor, but, as Sir Edward Grey, said in his note of 
February 10, 1915, to the American Government, it has “in practice nearly 
always been otherwise, and any student of the prize court decisions of the 
past or even of modern wars will find that goods seldom escape condemnation 
unless their owner was in a position to prove that their destination was inno- 
cent.”’14 This view seems to be borne out by the opinions of the text 
writers and prize judges. onus proband,’ said Phillimore,’ ‘ gener- 
ally rests upon the claimants,” and as authority he cited the opinion of Sir 
William Scott in the Rosalie and Betty.° claimant,” said Dana,!” 
“‘must make a sworn statement of the specific facts he intends to prove . . . 
the onus is upon him to establish a right to restitution.” This is also the 
view of the Supreme Court of the United States, which at an early date de- 
clared that ‘‘the onus probandi of a neutral interest rests on the claimant,” 1° 
and that ‘‘in proceedings against a ship and cargo as prize of war the burden 
of proving neutral ownership is on the claimant.” '® More recently it has 
been held that in cases involving transfers of enemy vessels to a neutral flag, 
the burden of proving the legality of the transfer is on the neutral claimant.”® 

Among contemporary text-writers who maintain that in practice the bur- 
den of proof is generally on the claimant, may be mentioned Verzijl, who 
says that “‘in principle it is incumbent upon the captor state to prove the 
hostile destination of goods seized as contraband; however, this fundamental 
rule of procedure in the matter of maritime prizes has never been rigorously 
applied. . . . More often prize judges have made use of presumptions which 
tended to put the burden of proving an innocent destination on the owner.” ?! 

18 See as to this, Roscoe, ‘‘Prize Court Procedure,” Brit. Yr. Book of International Law, 
1921-22, p. 93; Sir Erle Richards, The British Prize Courts in the War, ibid., 1920-21, p. 24; 
also Roscoe, History of the English Prize Court, p. 77; and Colombos, Treatise on the Law 


of Prize, p. 317. 4 This JOURNAL, Spl. Supp., Vol. 9 (1915), p. 78. 
% International Law, Vol. III, p. 716. 162 C. Rob. 343. 
1” Note to Wheaton, pp. 482-483. 18 The Amiable Isabella, 6 Wheat. 1. 


19 The Jenny, 5 Wail. 183. 
© The Benito Estenger, 176 U. S. 568, and the Carlos F. Roses, 177 U.S. 655. 
21 Op. cit., p. 776. 
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The captor, says Fauchille, enjoys the réle of defendant; that of plaintiff 
is imposed on the persons interested in the ship and cargo; the captor does 
not have to prove the legality or regularity of the capture; they are pre- 
sumed; it is for the claimants to prove their innocence.” De Boeck, while 
criticizing this procedure, admits that it is the rule generally followed.” 
Colombos even asserts that the doctrine which puts the burden of proof on 
the claimant is ‘“‘an old principle and was especially referred to by Lord 
Stowell in the Walsingham Packet” (2 C. Rob. 87).2%4 Sir Samuel Evans 
was not, therefore, announcing a new principle when he said in the Zamora * 
“Prize courts have always acted upon the principle that the capture is law- 
ful, until claimants establish the contrary. All that it is necessary for cap- 
tors to allege in prize proceedings is that the capture was made, and that 
the property captured is claimed as prize; thereupon claimants must es- 
tablish their claim to release.’”’ German prize procedure is the same. The 
legality as well as the regularity of a capture is presumed, and it is for the 
claimants to prove illegality or irregularity.” 


DISREGARD OF THE CONTRABAND PROVISIONS OF THE DECLARATION OF 
LONDON 


The whole policy of the Allies in respect to the treatment of contraband is 
severely criticized by Mr. Trimble. The nations, he says, ‘‘agreed in the 
London Declaration upon classified lists of goods that could be treated as 
absolute and as ‘conditional’ contraband,” and also upon a “‘free list’”’ of 
articles which could never be treated as either absolute or conditional contra- 
band. The Declaration also, he says, ‘‘strictly forbade” the application of 
the doctrine of continuous voyage to the transportation of conditional con- 
traband, except where a belligerent had no sea coast. Both of these pro- 
visions the Allies violated. Apparently he assumes that the proposals of the 
London Conference, even though they were not ratified by any of the Allied 
Governments, represented an ‘“‘agreement”’ among the nations and were 
therefore binding upon them. This assumption could be maintained only in 
case the rules of the Declaration were merely declaratory of the existing 
customary law of nations, in which case they would be binding independently 
of the status of the convention which declared them. It is, of course, true 
that the distinction between the three classes of goods was an old principle 


2 Droit Int. Pub., t. Il, p. 584. 

23 De la propriété privée ennemie sous pavillon Ennemi, pp. 381, 386. 

%4 Op. cit., p. 319. 

25 TV Lloyd’s Cases, 1. See also his pronouncements to the same effect in the Antares 
(II, tbid., 219) and in the Roland (II, ibid., 253), and the decisions of the Judicial Committee 
in the case of the United States No. 4 and the Louisiana, where it was said that the burden is 
on the neutral trader to show that there was no reasonable suspicion justifying the seizure. 
See also to the same effect the observations of Lord Sterndale in the Prins der Nederlanden. 

% Ullmann, Volkerrecht, p. 536; Wehberg, Handbuch des Vélkerrechis, pp. 341 ff.; Verzijl, 
op. cit., p. 173; and De Boeck, op. cit., p. 391. 
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of customary international law. But this assuredly cannot be said of the 
particular classification adopted by the London Conference. That classifi- 
cation was an invention of the Second Hague Conference and was adopted in 
the main by the London Conference. In putting on the free list such articles 
as metallic ores, raw cotton, wool, hemp, hides, rubber, resin, tungsten, 
vanadium, oil seed, and copper, and leaving off of both contraband lists such 
articles as petroleum, glycerine and zine, all of which were susceptible of 
military use, and some of which were in fact extensively used for military 
purposes during the World War, the action of the conference verged upon 
absurdity. Secretary Bryan, in his letter of January 20, 1915, to Senator 
Stone in regard to complaints against the “partiality” of the United States 
toward the Allies, referred to the ‘‘absolute necessity’’ of certain of those 
articles, such as petroleum, wool and rubber in the use of submarines, aéro- 
planes and motor traffic which play so large a part in war today. For this 
reason, he said, the United States ‘‘had not reached the conclusion that they 
were improperly included in a list of contraband.’’?’ In fact, a large pro- 
portion of the articles on the London free list were contraband, and all the 
belligerents treated them as such, as they had an undoubted right todo. To 
have adopted such a list and then clinched it with a statement that no article 
on it could ever be treated as contraband, would have been to invite disre- 
gard of the Declaration. No list of contraband or non-contraband articles 
can be drawn up today which, given the enormous progress of inventive 
science and the rapidly changing instrumentalities of warfare, can stand the 
test of logic and reason more than a few months. The idea of contraband, 
as Heffter observed, is a complex idea which varies according to the time and 
circumstance and which it is difficult to determine in an absolute and fixed 
manner.”® 


ABOLITION OF THE DISTINCTION BETWEEN ABSOLUTE AND CONDITIONAL 
CONTRABAND 


More defensible is the criticism that the Allies put on their lists of absolute 
contraband articles which were only conditional contraband in fact, and that 
ultimately they threw overboard the whole distinction between absolute and 
conditional contraband. But the justification relied upon by the Allies was 
by no means without foundation. The original distinction between the two 
kinds of contraband rested on the assumption that it was possible to control 
the destination of conditional contraband so as to insure that it would reach 
only the civil population of the belligerent and would not, therefore, sub- 
serve, directly at least, his military interests. But during the World War 
the foundations of this distinction were rudely shaken. In earlier times 
armies were relatively small, and those who took any direct or indirect part 

2” This Journat, Vol. 9 (1915), p. 444 at p. 448, 


8 Droit Int., 4th French ed. by Geffcken, p. 388. Compare also, to the same effect, 
Colombos, op. cit., p. 197, and James Brown Scott, this Journa, Vol. 8 (1914), p. 309. 
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in the task of carrying on the war constituted only a comparatively small 
proportion of the total population. The military and civil elements of the 
population were fairly well differentiated, and it was possible to allow food 
and other conditional contraband articles to go to the latter without their 
being used to feed and equip the armed forces. But the conditions which 
existed during the World War made this well nigh impossible. In all of the 
belligerent countries the whole physically able male population of military 
age was voluntarily or by compulsion enrolled in the armed forces; the other 
part of the male population and a large part of the female population were 
employed in munitions factories, in government offices and even as army 
cooks, drivers, storekeepers, etc., thereby releasing able-bodied men for serv- 
ice in the ranks. The instrumentalities of transportation were nationalized, 
and in Germany the control and distribution of the food supply at least in 
part was taken over by the government. Whatever the primary object may 
have been, the effect was to increase the chances of the armed forces receiving 
more adequate rations either of foreign food imported as conditional contra- 
band and requisitioned by the government authorities, or of domestic food 
released by the importations from abroad. Under these circumstances, the 
distinction between absolute and conditional contraband, and the rules 
governing their transportation, and especially those proposed by the Declara- 
tion of London, ceased in large measure to rest upon any foundation of reason 
or logic, since the differentiation between the civil population and the armed 
forces had largely disappeared, and both would be beneficiaries of any condi- 
tional contraband which might be allowed to go into the country. 
Logically, also, it is a fair question to raise why, if a belligerent should be 
allowed to seize arms and munitions going to his enemy, he should be pro- 
hibited from interfering with the transportation of other supplies which are 
today equally essential to the carrying on of war? If the fundamental con- 
ception of contraband is the right of a belligerent to seize commodities which 
will be useful to his enemy in the prosecution of the war, is it logical to at- 
tempt to draw a distinction between those which serve this purpose directly 
and those which serve it indirectly? Food, cotton, chemicals, aluminum 
and hydro-carbon products from abroad may be as necessary to enable a 
belligerent to keep up the struggle as is copper or rubber. It has been 
stated by a high authority that the cutting off of Germany’s supply of fodder 
and fertilizer during the late war contributed as much to her defeat as the 
stcppage of foodstuffs. Ifa belligerent is allowed to cut off his enemy’s sup- 
ply of copper and rubber, why should he be forbidden to interfere with the 
transportation to him of food stuffs or other commodities equally essential? 
The fact is, as international law now stands, belligerents have a pretty 
large freedom in deciding for themselves what they will treat as contraband, 
and if they observe the distinction between absolute and conditional contra- 
band, what they will put in each class? As Secretary Bryan said in his letter 
to Senator Stone, ‘“‘there is no Hague Convention which deals with absolute 
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or conditional contraband, and, as the Declaration of London is not in force, 
the rules of international law only apply. As to articles to be regarded as 
contraband, there is no general agreement between nations. It is the 
practice for a country, either in time of peace or after the outbreak of war, 
to declare the articles which it will consider as absolute or conditional con- 
traband.’”’ And he very pertinently added: ‘‘The record of the United 
States is not free from criticism. When neutral, this government has stood 
for a restricted list of absolute and conditional contraband. As a bellig- 
erent we have contended for a liberal list, according to our conception of 
the necessities of the case.’’ *° 

It may not be inappropriate to remark, in passing, that Bismarck, in his 
reply to the Memorial of the Hamburg Merchants in 1885, justified the action 
of the French Government in treating rice as absolute contraband. ‘‘The 
measure in question,” he said, ‘‘has for its object the shortening of the war 
by increasing the difficulties of the enemy and is a justifiable step in war if 
impartially enforced against all neutral ships.” *® Count Caprivi in 1892 
made a similar defense. ‘‘ The private introduction of provisions into Paris,” 
he said, ‘“‘was prohibited during the siege, and in the same way a nation 
would be justified in preventing the import of food and raw products.” * 


EXTENSION OF THE DOCTRINE OF CONTINUOUS VOYAGE TO CONDITIONAL 
CONTRABAND 


The criticism that the Allies extended the doctrine of continuous voyage 
to the carriage of conditional contraband and that by so doing they intro- 
duced a “‘serious change in the law”’ appears to the writer to be still less 
well-founded. The argument that the Declaration of London “strictly 
forbade”’ such an extension is wholly inconclusive, because the Declaration 
was never ratified by any of the belligerents. As I have pointed out above, 
the proposed prohibition was not declaratory of any existing customary 
rule of the law of nations, but was an innovation in the nature of a compro- 
mise between the plenipotentiaries of states which were opposed to the whole 
principle of continuous voyage and those who favored it. The repre- 
sentatives of the United States and the Allied Powers consented to renounce 
the doctrine in respect to conditional contraband in return for its concession 
by the other Powers in the case of absolute contraband.*? Of the five Powers 


*® This JouRNAL, Vol. 9 (1915), p. 446. 

3° He had already in 1870 justified starvation of the enemy by siege as being as humane a 
measure for compelling him to surrender as bombardment was. Bismarck, The Man and 
the Statesman (English translation by Butler), Vol. II, p. 125. 

%1 Quoted by Pyke, The Law of Contraband, p. 99. As is well known also, Germany 
refused to compensate the owners of innocent neutral goods destroyed on enemy vessels sunk 
by her submarines. See the case of the Glitra, I Entscheidungen, 34, and the Indian Prince, 
ibid., 87 (translation of both cases printed in this JourNAL, 1916 (Vol. 10), pp. 921, 930). 

® Scott, ‘‘The Declaration of London,” this Journat, Vol. 8 (1914), p. 316, and Pyke, 
The Law of Contraband, p. 172. 
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which had, prior to the World War, applied the doctrine of continuous 
voyage, none had made any distinction between its application to absolute 
contraband and its application to conditional contraband.** It would seem, 
therefore, that if practice is a source of international law, the applicability of 
the doctrine of continuous voyage to the carriage of conditional contraband 
had at the outbreak of the World War become a part of the customary law 
of nations. It was not, therefore, the Allies who changed the law, but the 
London Conference which attempted to do so. 

Apart from the legal question of whether the distinction proposed by the 
London Conference enunciated a new rule or merely declared an existing 
customary rule, there are considerations of reason and logic against such a 
distinction. If a belligerent is to be allowed to seize absolute contraband 
consigned to a neutral port when the ultimate destination is the enemy 
country, what logical reason is there for denying him the right to seize goods 
which, though not absolutely contraband, become such by reason of their 
reaching the enemy government or his armed forces? As Dr. James Brown 
Scott observes, 

In a war in which the nation is in arms, where every able-bodied man 
is under arms and is performing military duty, and where the non- 
combatant population is organized to support the soldiers in the field, it 
seems likely that belligerents will be inclined to consider destination to 
the enemy as sufficient, even in the case of conditional contraband, es- 
pecially if the government of the enemy possesses and exercises the right 


of confiscating or appropriating to naval and military uses the property 
of its citizens or subjects, of service to the armies in the field.* 


It should be remarked in this connection that the distinction which the 
rules of the Declaration of London attempted to draw between consignments 
of conditional contraband destined to the enemy country and those con- 
signed to the public authorities and government contractors was arbitrary 
and illogical. The same is true of the distinction which it attempted to 
make between consignments to enemy fortified places and places serving as 
bases of supply, on the one hand, and ordinary commercial ports on the other. 
The assumption underlying the distinction apparently was that goods con- 
signed to private merchants or importers and landed at ordinary commercial 
ports would not reach the government or the armed forces. But what is 
there to prevent a private importer from selling them immediately after 
their arrival to a government agent whose business is purchasing supplies 


33 Briggs, The Doctrine of Continuous Voyage, pp. 99, 121, and Fauchille, Droit Int. Pub., 
T. Il, p. 909. Mr. Trimble himself (p. 84, n. 22) admits that the United States Supreme 
Court in the Civil War cases did not make the distinction, and that in the Pelerhcf case the 
court indicated that if it had been necessary, it would have applied the doctrine to condi- 
tional contraband. Mr. Chandler P. Anderson, in his criticism of the Kim decision, also 
admits that the doctrine had been applied to the carriage of conditional contraband in 
“special circumstances.” ‘‘The Chicago Packing House Cases,” this JouRNAL, Vol. 11 
(1917), p. 252. * This Journat, Vol. 8 (1914), p. 315. 
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for the army or navy, or what is there to prevent the government from requi- 
sitioning them for the same purpose? Again, by what process of reasoning 
does the existence of fortifications in a seaport create a presumption that 
goods landed there are destined for the use of the armed forces, or that if 
landed at an unfortified commercial port they will be consumed by the civil 
population and not be forwarded to places where they will be available for 
the armed forces? And what is the value of the distinction between ports 
which serve as ‘‘bases’’ of supplies and other ports, when in these days im- 
portant seaports are usually connected with the interior of the country by 
extensive railway systems over which supplies imported from abroad can be 
transported to centers which do serve as bases of supplies? * The truth is, 
contraband destined to belligerent territory, whatever the character of the 
port or the public or private status of the consignee, will find its way to the 
armed forces and be used by them if the government so desires, and the pro- 
posed rules of the Declaration of London, would, if adopted, afford little 
or no protection to the other belligerent against the enemy government 
receiving such supplies. 


CONSIGNMENTS ‘‘TO ORDER,’ UNNAMED CONSIGNEES AND AGENTS 


Mr. Trimble and other critics of the Allied policy ** reproach the Allies for 
having introduced the presumption that goods consigned “‘to order,’’ or to 
an unnamed consignee, were destined to a consignee who was an agent of the 
enemy government, or who was an agent of the consignor. But it is sub- 
mitted that, in view of the peculiar circumstances under which contraband 
trade was attempted to be carried on with Germany during the late war, the 
setting up of these presumptions was not unreasonable, although there may 
have been instances in which the prize courts were unduly strict in their 
interpretations and reached conclusions which were not justified. 

The extensive efforts which were made to circumvent the restrictions on 
contraband trade and the ingenious devices which were employed to get 
contraband goods into Germany are well known. Nothing comparable to 
them had ever been seen in any previous war. Soon after the outbreak of 
the World War, swarms of importers established themselves in the ports of 
Denmark and the Netherlands, some of them having their headquarters in 
their hotel bedrooms. Sometimes with no capital to start with, they were 
in a few weeks doing a fabulous business. Many of them were agents of 
the German Government, who occasionally assumed English names in order 
to lessen suspicion regarding the character of their business. Others were 
agents of American houses who had been transferred from their European 
branches and who received commissions on their sales. Few of them were 
bona fide neutral traders; most of them were merely “dummy” consignees 

% Compare as to the arbitrariness of these presumptions, Moore, International Law and 


Some Current Illusions, p. 66. 
% For example, Anderson, loc. cit., p. 257, and Briggs, op. cit., pp. 173, 186. 
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who served as “‘conduit pipes” through which consignments of contraband 
goods from America were sent on to Germany. 

Under these circumstances, it was not unreasonable, if the right of a bellig- 
erent to intercept contraband goods from reaching the enemy is to be effec- 
tively exercised, to put the onus on the shipper or the consignee, of showing 
that such traffic was bona fide neutral trade, and to regard with suspicion 
consignments ‘‘to order,” since it is comparatively easy in such cases for a 
shipper to change the destination of cargoes as his interests may dictate or 
circumstances permit. The same suspicion would exist in the case of con- 
signments to the shipper’s order or to his agents, and it would be still stronger 
if the consignee were the agent of the enemy.*” The British, French, Rus- 
sian, Austrian, Italian and German prize courts all regarded consignments to 
such persons as tainted with suspicion and as creating a presumption of 
hostile destination which could, however, be rebutted by the claimant.** 

As is well known, consignments ‘‘to order’’ were regarded with suspicion 
by the United States Supreme Court in the Civil War cases,** and the in- 
structions of 1917 for the navy of the United States governing maritime 
warfare lay down the rule that consignments of contraband ‘‘to order,’ or 
“‘to order or assigns,’ or to an unnamed consignee, going to enemy terri- 
tory or to neutral territory in the vicinity thereof, are presumed to be 
destined to the enemy (Art. 72). 


INFERENCES FROM ABNORMAL INCREASE OF IMPORTATIONS 


Mr. Trimble also attacks the ‘‘statistical’’ argument of the British Govern- 
ment and the British Prize Court,—the argument that an abnormal increase 
of imports of contraband goods into neutral countries contiguous to Germany, 
and separated from her only by a surveyor’s line, might justify a pre- 
sumption of ultimate enemy destination. Here again it would seem not un- 
reasonable to regard a sudden and enormous increase of such importations 
as creating a rebuttable presumption of thiskind. Statistics were produced 
by the British Government showing that in some of the neutral states 
adjacent to Germany, the importations of certain foodstuffs and even other 
articles, such as copper and oil, for which there had been little or no demand 


#7 Compare Colombos, op. cit., p. 188, and the decision of the Judicial Committee in the 
Louisiana, supra. 

+8 The cases are cited by Verzijl, op. cit., pp. 798, ff.; Briggs, op. cit., pp. 173 ff. and 186 ff.; 
and Colombos, op. cit., p. 190. 

+9 Secretary Bryan in his letter to Senator Stone, referring to the decisions of the American 
courts in this connection, said: ‘They have exercised the right to determine from the cir- 
cumstances whether the ostensible was the real destination. They have held that the 
shipment of articles of contraband to a neutral port ‘to order’ from which, as a matter of 
fact, cargoes had been transshipped to the enemy, is corroborative evidence that the cargo 
is really destined to the enemy instead of the neutral port of delivery. . . . The government 
cannot therefore protest against the application of rules which it has followed in the past 
unless they have not been practiced as heretofore.”” This JourNnat, Vol. 9 (1915), p. 446. 
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from foreign sources prior to the war, quickly rose to almost fabulous 
proportions, and the correctness of these statistics appear not to have been 
challenged either in Germany or in the neutral countries into which they 
were imported. The importations of lard, for example, from the United 
States into Denmark rose from nothing in September, 1913, to more than 
22,000,000 pounds in September and October, 1914. The importation of 
American bacon increased from nothing to more than a million pounds 
during the same period. The importations of oil into Norway and Sweden 
increased several hundred per cent. In the case of the Kronprinzessin Vic- 
toria, it was shown that the importations of the claimants into Sweden had 
increased at least six-fold since the outbreak of the war. The quantity of 
lard in the cargoes of the Kim, the Nobel, the Bjérnson and the Fridland 
alone exceeded by thirteen-fold the amount which had been imported in the 
whole of Denmark during each of the three years preceding the war, and Den- 
mark was a small country with a population of less than 3,000,000, and it 
was a country which in peace times was an exporter rather than an importer 
of foodstuffs. It would seem that these circumstances indicated so clearly 
that a large proportion, if not an overwhelming proportion of these imports, 
were intended for Germany that the prize court was entirely justified in 
presuming that they were so destined and in putting upon the claimant the 
onus of rebutting the presumption. It is not likely that the German 
Government or its prize court, if the situation had been reversed, would have 
closed its eyes to these notorious facts and have proceeded on the assump- 
tion that these goods had an innocent destination, and it may be safely as- 
sumed that no belligerent in future wars will do so, in the absence of a 
positive international agreement to the contrary. I do not claim that in 
particular cases the inferences drawn by the British Prize Court may not 
have been unjustified; what I do maintain is that under the circumstances to 
which I have referred, the principle of a rebuttable presumption of hostile 
destination was not unreasonable, if a belligerent is to be allowed to prevent 
contraband in case he has the power, from going to his enemy. 


DIVERSION OF NEUTRAL VESSELS INTO HOME PORTS FOR SEARCH 


Mr. Trimble criticizes the Allied practice of taking suspected contraband- 
carrying vessels into home ports for the purpose of conducting further 
searches while the captors were “getting up cases” against them. The 
“cardinal principle” of the old procedure, which he considers to be still a 
part of the law of nations, was to conduct searches at sea, and if the result 
failed to reveal evidence of guilt, the vessel had to be released. He refers 
in support of his view to the criticisms of Baty against “breaking bulk”’ and 
bringing ships into port for the purpose of ‘‘rummaging” and getting up 
cases against them.‘° 


‘See Baty’s article, cited, 30 Yale Law Journal, especially pp. 35 ff. But Baty and 
Morgan (War, its Conduct and Legal Results, p. 380) tell us that Sir William Scott recog- 
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It is, of course, true that in earlier times searches of vessels suspected of 
having contraband aboard were usually made at sea at the time and place of 
seizure. The practice was so general that it became an established custom 
of maritime warfare, although no international convention making this 
procedure obligatory was ever concluded. The rule was a reasonable one 
at the time, because freight-carrying steamers were small, and effective 
searches at sea were possible. Under these circumstances, ships could be 
spared the inconvenience, delays and expense of being diverted from their 
normal course without any sacrifice of the belligerent’s right of search. But 
with the enormous increase in the size of ships and the bulk of their cargoes, 
it became impossible in many cases to conduct an effective search at sea. 
During the World War huge liners were stopped for search, which carried 
cargoes composed of thousands of bales of cotton or hay, wrapped with 
steel tires, and tons of barrels, boxes or other securely wrapped parcels, 
closely stowed away in the holds by professional stevedores, cargoes which it 
was impossible to examine effectively without removing them to a wharf 
and ripping open the bales and boxes. The fact that in many cases they 
were found upon being opened to contain rubber, copper, resin and other 
articles of highly military value of which the belligerent to whom they were 
going was sorely in need, was justification enough of the procedure adopted. 
In some cases, sailing vessels were seized which had been constructed with 
double bottoms and keels, for concealing arms and munitions; others were 
found to have been constructed with copper keels, plates and bottoms 
which were intended to be ripped off at the port of destination and sent on to 
the belligerent for whom they were intended. These and other ingenious 
devices resorted to on a large scale, made the taking of vessels into port for 
more thorough searches necessary, if the belligerent right of search was to be 
effectively exercised. 

The difficulty of search at sea is, of course, increased by rough weather, 
such as is common in the North Atlantic during the winter season, and during 
the late war, the searching cruiser and even the vessel being searched alike 
were exposed to the danger of being sunk by a submarine. 

The United States Naval Code of 1900 (subsequently withdrawn) appears 
to have authorized, under certain circumstances, the taking in for further 
search of neutral vessels suspected of having contraband on board. Article 
32, which detailed the procedure of conducting searches, stated that ‘‘if the 
papers show contraband, an offense in respect of blockade, or enemy service, 
the vessel should be seized; otherwise, she should be released unless suspicious 
circumstances justify a further search.”’ These were the instructions also 


nized ‘‘the principle of bringing in vessels for examination in port where the papers are not 
fully descriptive of the cargo” (The Jonge Hermanus, 4 C. Rob. 95). “Torse,” said Sir 
William, ‘‘is so like hemp that it is necessary that such cargoes should be brought in for 
examination.” 
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which were given to United States cruisers during the war with Spain. 
There is reason to believe that the “further search’”’ here referred to was 
search in port, considering that the author of the code has since expressed 
himself in favor of that procedure. The German Prize Code of 1909 clearly 
authorized it. Article 41 declares that, where a vessel cannot be searched 
at the time of seizure, it is to be searched at a subsequent time at a suitable 
place; and in the case of the Bertha Elizabeth“! and various other cases,” 
the German Prize Court upheld the legality of the taking in of neutral ves- 
sels for search in German ports. The French,* Italian and Roumanian 
prize courts did likewise.“ 

American jurists and high naval authorities are not lacking who, during 
and since the late war, have defended the principle of searches in port when 
they cannot be effectively made at sea at the time of capture. Admiral 
Stockton, writing in 1920, referred to the “plainly recognized difficulty of 
examining merchant vessels in the open seas.’ The difficulty, he said, is 
plain, arising ‘‘not only from stormy weather and high seas in the examina- 
tion of small vessels with simple cargoes, but presents in the case of large 
vessels with their great and complex cargoes almost insurmountable diffi- 
culties.’ Admiral William L. Rodgers, in an article in a recent issue of 
this JourNAL,“ referring to the British practice of taking neutral vessels 
into port for purposes of search, says: 


It is quite possible that the English more or less abused the practice 
in order to annoy neutral trade and substitute their own, but in principle 
the practice seems very reasonable on account of the great changes 
which have been wrought in recent times in the system of business 
communications. When the rule of search on the spot was established 
it was the only practicable way, and offered comparatively little diffi- 
culty with the small ships of the day. Nowadays, a big ship may have 
thousands of entries on its manifest and the necessary examination of 
the papers is prolonged beyond reason.” 


Most fair-minded persons will agree with Professor Hyde that “‘the Brit- 
ish argument and the facts which supported it indicates why the right of 


411 Entscheidungen, 55. 

“ Cited by Verzijl, op. cil., p. 1201; see also the cases cited in my Prize Law during the 
World War, p. 608, n. 3. 

43 See notably the cases of the Federico, the Barcelo, and the Rioja. 

44 Cases cited by Verziil, p. 1171. This JouRNAL, Vol. 14 (1920), p. 363. 

46 Vol. 23 (Oct. 1929), p. 742. It may be true, as stated by a board of American naval 
experts, who, during the late war, made a report on the subject (this JourNAL, Spl. Supp., 
Vol. 10 (1916), p. 76) that the facilities for boarding and inspecting modern ships are in fact 
greater than they were in former times, but no seaman will admit the correctness of their 
further statement that the cargo of a 20,000-ton steamer can be as easily searched as one of a 
thousand tons. 

47 Compare also, to the same effect, the opinion of Jennings C. Wise, this JourNAL, Vol. 
16 (1922), p. 395. 
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search as exercised in previous wars is inapplicable to modern con- 
ditions.”’ 


TREATMENT OF GERMAN PORTS AS BASES OF SUPPLY 


Mr. Trimble reproaches the British Prize Court for having treated at the 
outset ‘‘all German ports as bases of military supplies, thus making goods of 
the conditional contraband class confiscable when going to any of them.” 
Among these, he says, were Hamburg, Stettin, and Liibeck. Because they 
were also commercial centers, contraband he says, going to them was not 
liable to capture, and Lord Stowell in fact did not pronounce condemnations 
in such cases. 

In the first place, it may be remarked, that the only German ports which 
were treated as bases of supply by the British Prize Court were the three 
mentioned above (see the cases of the Kim, the Hakan, the Zaanland, the 
Prins der Nederlanden, the Liv and the Rannveig), and such they certainly 
were. In this respect the conduct of the British Prize Court was no more 
reproachable than that of the German Prize Court which treated either as 
fortified places or bases of supply, Hull, Dublin, Falmouth, Plymouth, 
Queenstown, Leith, Southampton, Belfast, London, Liverpool, and various 
towns in South Africa.‘® Some of them were treated as “fortified” places, 
which they were not, except perhaps in a strictly technical sense. Scar- 
borough and Whitby, fishing and summer resort towns on the coast of Eng- 
land, were bombarded on the claim that they were fortified, although there 
was not a modern battery if any at all in either place. It may be added 
also that the fact that some of them were commercial centers at the same 
time, made no difference with the German Prize Court, and there was no 
reason why it should have done so. If a place is fortified or serves as a base 
of supply, it is almost certain to be at the same time a commercial center, 
and if the presumption of hostile destination did not apply in the latter case, 
little or no object would be subserved by setting up the presumption. 
Article 34 of the Declaration of London, which sets up the presumption, 
recognizes no such exception. 


ILLEGALITY OF THE BRITISH BLOCKADE 


Naturally the ‘“‘so-called”’ British blockade occupies an important place 
in Mr. Trimble’s case against the Allied Powers. After a reference to 
Jefferson’s notion of blockade, he proceeds to attack the legality of the Brit- 
ish measure on the ground, first, that it was not maintained at “close range,” 
second, because it did not apply equally to all neutrals in that it left the Baltic 
ports of Germany open to the Scandinavian countries, and third, because it 
was virtually a blockade of neutral ports. These, it will be remembered, 


‘8 Op. cit., Vol. II, p. 494. Compare, to the same effect, Vandenbosch, op. cit., p. 254. 
** See the list and the cases so holding, in Verzijl, op. cit., p. 794. 
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were the principal grounds on which the Department of State based its 
protests. 

The first criticism would have been valid if applied to a blockade in the 
days of Jefferson and Stowell, when conditions were such as to make it pos- 
sible for a belligerent to maintain, without danger to himself, the close cor- 
don type of blockade. In those days the vessels of the blockading squadron 
could be stationed in the immediate offing of the blockaded port without 
being exposed to the danger of being torpedoed by submarines or blown up 
by mines. Today, with long range batteries on shore aided by radio sig- 
nalling apparatus, powerful electric search lights, exposed to destruction by 
airplane bombs, by mines planted in the territorial waters of the blockaded 
state and by the torpedoes of protecting submarines, the old type of short 
range blockade cannot be safely employed.*® The blockading vessels must 
therefore, if the right of blockade is to be exercised, be permitted to range 
themselves at distances sufficiently remote from the coast line to avoid this 
danger. In fact, the Department of State, in a note of March 30, 1915, 
indicated its readiness to admit that the old form of short range blockade was 
no longer practicable in the face of an enemy who is in a position to defend 
himself with the above mentioned instrumentalities. In any case, if the 
requirement of effectiveness is met, it would seem to be of little consequence 
to neutrals which of the two types of blockade is employed. 

The validity of the second criticism depends upon the interpretation which 
one puts upon the meaning of the “impartiality” requirement. It is true 
that Great Britain did not attempt to blockade the Baltic ports for the rea- 
son that she deemed it to be a physical impossibility due to the danger to 
which the blockading squadron would have been exposed by the presence of 
numerous enemy submarines in the Baltic Sea and the entrance thereto. 
If the rule as to impartiality was intended to mean, and this would seem to 
be a reasonable interpretation, only the absence of deliberate discrimination 
such as would result from the voluntary leaving unblockaded of certain ports 
for the evident purpose of allowing a particular neutral or group of neutrals 
to trade therewith, when for geographical reasons others differently cireum- 
stanced would be excluded, the British blockade did not violate the rule of 
impartiality. There is no evidence that the British Government left the 
Baltic ports unblockaded with the deliberate intention of favoring the Scan- 
dinavian countries and of discriminating against other neutrals. 

Blockade is a belligerent right which may be exercised or not at the discre- 
tion of the belligerent; if it is exercised, it is optional with the belligerent 
whether he will blockade the entire coast line and all the ports of the enemy. 
Having once proclaimed a blockade, he may extend or contract the block- 
aded area at will. President Lincoln during the early months of the Civil 
War, and President McKinley during the war with Spain, both acted in 

50 Compare Hyde, op. cit., Vol. II, p. 648; Fauchille, op. cit., p. 994; and Colombos, op. 
cit., p. 240. 
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accord with that view, and there was no complaint on the part of neutrals 
that the leaving open of certain ports, for some time, violated the rule of 
impartiality. Several of the blockades proclaimed during the World War 
applied only to particular coasts and ports of the enemy, but they aroused 
no complaint on the score of partiality. 

The third criticism of the British blockade, namely, that it resulted vir- 
tually in blockading neutral countries adjacent to Germany, is more de- 
fensible. Technically speaking, the British blockade could only be justified 
as a legitimate measure of reprisal, and Americans are not lacking who have 
regarded that as a sufficient justification..! But if one looks at the matter 
from the point of view of equity and logic, other defenses put forward by the 
British Government are certainly not without weight. Briefly, the position 
of the British Government was something like this: the right of a belligerent 
to cut off the seaborne commerce of his enemy by means of a blockade is an 
old and universally recognized rule of international law. He is entitled to 
adopt whatever procedural means may be necessary to enable him to exer- 
cise effectively this right, so long as the means employed do not themselves 
involve the violation of other more fundamental principles of international 
law. Now it happened during the late war that Great Britain’s principal 
enemy was so circumstanced geographically that if the blockade were 
limited strictly to enemy ports, the right of blockade would be reduced vir- 
tually to a nullity and the seaborne commerce of the enemy could be carried 
on through the medium of neutral ports as effectively as through its own 
ports. The application of the doctrine of continuous voyage to enable Great 
Britain to make use of a legitimate weapon which international law put into 
her hands was not, therefore, it was argued, the assertion of a new belligerent 
right or the introduction of a new principle, but the adaptation to new con- 
ditions of an old principle, to make effective the exercise of an existing right. 
The means adopted did not involve a blockade of neutral ports; it involved 
no interference with any trade which Great Britain did not have a right to 
prevent if it were being carried on directly with the enemy instead of in- 
directly through neighboring neutral ports; in short, it was not a blockade 
of neutral commerce, but a blockade of enemy commerce through neutral 
ports. The principle on which the English Government consistently acted 
was that the distinction between bona fide neutral trade with neutral ports 
and trade ostensibly neutral but really intended for the enemy, was 4 
reasonable and legitimate one. Neutrals, of course, would not admit the 
validity of this line of reasoning; yet if we admit, as we must, that bellig- 
erents as well as neutrals have certain rights sanctioned by international 
law, among which is the right of blockade, we cannot brush away the 
British argument as one without foundation in reason and equity. The 
interpretation which the critics of the British measure put upon the right of 
blockade would, if adopted, deprive it of its chief value as a weapon of 

‘t For example, Munroe Smith, 31 Political Science Quarterly, 506. 
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naval power to a belligerent who finds himself at war with a continental 
power flanked, as Germany was, by a group of neutral states. As thus 
interpreted, the right of blockade could be exercised effectively only against 
insular states; for Great Britain it would accordingly be more of a liability 
than an asset. She, as well as two of her Dominions, Australia and New 
Zealand, would be exposed to starvation by blockade in case she were at war 
with a great continental naval Power. On the other hand, Great Britain 
would be unable to blockade effectively such an enemy. She might, for 
example, blockade effectively all three of the coasts of France, but under the 
interpretation contended for by the critics of the British measure during the 
late war, she would have no right to interfere with the streams of supplies 
which might pour into France through the neutral ports of Antwerp and 
Genoa, save as they were intercepted as contraband under the doctrine of 
continuous voyage. She might blockade with equal effectiveness the coasts 
of Italy, but she could not stop trade with Italy through the neutral ports 
of France, Jugoslavia and Albania. It is clear, therefore, that the law of 
blockade as thus interpreted would result largely in conferring an immunity 
on continental states, while leaving Great Britain exposed to starvation 
by a blockade established against her by any one of them. 

The right of blockade consequently would operate unequally and unjustly 
as between insular and continental states, and this would result not from any 
principle of reason or logic, but from mere geographical accidents.” Might 
not an Englishman argue that Great Britain has never agreed to any rule 
of international law which as thus interpreted would produce such unequal 
results? And if she has not so agreed, considering her position as one of the 
leading maritime Powers of the world, can it be said that the rule so inter- 
preted is entitled to be regarded as a rule of international law in the absence 
of her consent thereto? If not, can it be maintained that the British inter- 
pretation of the law of blockade during the late war was really a violation 
of any established rule of international Law? 

Whatever the answers to these questions may be, it can be safely assumed 
that, if the right of blockade is retained as a principle of international law, 
no powerful maritime state which finds itself at war with a continental 
Power situated as Germany was during the late war is likely to act in accord- 
ance with an interpretation which would render the exercise of that right 
ineffective if not illusory. As Lawrence remarks “it would be absurd to 
suppose that a powerful fleet would rock idly on the waves off a great 
neutral port while cargo after cargo of arms and munitions of war were 
poured in under its eyes and taken from the quays by a short railway jour- 
ney to the arsenals of a foe whose navy it had swept from the seas and whose 
ports it was keeping under strict blockade.”’ And he adds: ‘‘ Justice de- 
mands that no such perversion of neutrality should be allowed.”’ 

If the interpretation contended for by Mr. Trimble and the other critics 

52 Compare, in this connection, Percy, Maritime Trade in War, pp. 36-37. 
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of the British blockade during the late war prevails, the law of blockade 
will be left in a very unsatisfactory state. It will, as I have said, be illogical 
in certain respects, and in others it will operate unequally and unjustly as 
between insular and continental states. It may be seriously doubted 
whether the United States, which as a neutral protested against the British 
view of blockade, would, if it were a belligerent and faced with the situation 
in which Great Britain found herself, act in accord with the interpretation 
which it contended for in 1915. Indeed, when it became an ally of Great 
Britain and France in 1917 in the war against Germany, it adopted certain 
practically identical measures and lent its assistance in the enforcement of 
others against which as a neutral it had formerly protested. As is well 
known, the United States navy coéperated with the British navy in the 
establishment of the North Sea barrage in laying a mine field between the 
Orkney Islands and Norway for the purpose of restricting the passage of 
German submarines and of limiting their access to the Atlantic through 
the southerly and more dangerous channels.** Professor Charles Cheney 
Hyde remarks that ‘“‘recourse to this extraordinary and efficacious measure”’ 
will doubtless be acknowledged to have been justified ‘despite the restric- 
tions which it necessarily imposed upon neutral shipping.’’ 4 

Moreover, the United States appears to have coéperated with the Allies 
in rendering more effective the same blockade which as a neutral it had vig- 
orously criticized as illegal. When the Allied blockade committee was 
organized in December, 1917, charged with passing upon all questions of 
principle relative to the conduct of the blockade and with directing the 
seizure or release of cargoes intercepted by the Allied naval patrols, the 
United States was represented on the committee and participated in its 
activities.» There was organized also an Allied contraband committee on 
which the United States was represented. This committee investigated the 


58 The service of the American navy in this connection is described in detail by Admiral 
Sims in an article in the World’s Work for May, 1920 (Vol. XL, pp. 153 ff). See also Ken- 
worthy and Young, Freedom of the Seas, p. 97, who state that the United States navy laid 
57,000 mines as against 13,000 laid by the British naval forces. They add that by thus 
“restricting neutral merchant shipping to certain well-defined and narrow channels they 
made the control of the sea routes to Germany absolute. From that time forward, no 
neutral merchant ship, even if she escaped bunker coal, black lists, export restrictions and 
search in harbours could, without an Allied permit, hope to reach a port in a rationed 
neutral country, which final denial of all neutral rights at sea was another contribution of 
America.”’ 

54 Op. cit., Vol. II, p. 422. In another note, however (ibid., p. 665 n. 3), Professor Hyde 
endeavors to differentiate between the interference by the British with neutral trade under 
the Orders in Council, and the interference by the British and American fleets, in codpera- 
tion, through the mining of the Orkney-Norway passage, the latter being justified on the 
ground of self-defense. But the attempted differentiation is not convincing. See the 
comments of Professor A. P. Higgins, International Law and Relations, p. 229, n. 2. 

5 As to this, see Guichard, The Naval Blockade, pp. 108 ff., and Parmalee, Blockade and 
Sea Power, Ch. 8. 
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status of consignors and consignees and prohibited shipments to suspected 
parties and consignments to neutral countries in excess of the amounts 
fixed by the Allied rationing and statistical committee.**° In a more sub- 
stantial way, however, the United States assisted in rendering the blockade 
of Germany more effective. This was not through the use of its navy, but 
through the employment of its economic power. Soon after the United 
States entered the war, the government insisted that Great Britain and the 
other Allies should by means of embargoes limit more rigorously the expor- 
tation from their territories of supplies to neutral countries adjacent to 
Germany, a large proportion of which it was believed was finding its way 
to the latter country. One of the first acts of the American Government was 
to place an embargo (July, 1917) on exportations from the United States to 
the neutral countries of western and northern Europe. On the list were 
placed some 600 articles, none of which were allowed to leave the United 
States without a license issued by the proper government authority.*’ 
Bunker coal was also refused by the United States to vessels proceeding to 
neutral ports in Europe, as a means of enforcing the embargo policy. The 
comprehensive scope of the embargo and the rigor with which it was en- 
forced very nearly removed the necessity of the blockade, since the effect was 
to cut off the principal overseas reservoir from which Germany might other- 
wise draw supplies.*> Thus the United States navy was largely relieved 
from the embarrassing necessity of assisting in the enforcement of a block- 
ade which as a neutral the Department of State had criticized as illegal. 
There is no reason to suppose that had the American embargo failed to 
accomplish its object, the American navy would not have codéperated with 
the British and French navies to the full extent of its power to maintain and 
enforce the blockade. Of the part played by the United States in making 
the blockade effective, Sir Edward Grey remarks that it was ‘‘a blockade 
such as the world had never known, but it was possible not only because 
the United States was not criticizing but codperating . . . the point of 
view of the United States had changed from that of a neutral to that of a 
belligerent with superior sea power.’’*? 

Mr. Trimble criticizes Great Britain and France for establishing ‘‘a sys- 
tem of rationing by which they permitted these neutral countries to import 
only what they themselves needed, and forced them, under threat of 
starvation, to prohibit their merchants from dealing with Germans.” 
The criticism may be justified, but if so, it is hard to see how their rationing 
policy differed in any essential principle from the embargo policy of the 
United States. 


56 Parmalee, op. cit., p. 120. 

57 As to the details of this policy, see my International Law and the World War, Vol. I, 
pp. 346 ff.; Parmalee, op. cit., Ch. 7; and Guichard, op. cit., pp. 100 ff. 

58 As to the effect of the embargo, see the statistics in Guichard, p. 127. 

5° Twenty-five Years, Vol. II, p. 117. 
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Mr. Trimble also adds that ‘“‘even neutral countries on the American 
continent were seriously handicapped by the Allied ‘black list’ which was 
designed to prevent any Allied subject doing business with any one who 
had done business with the enemy disadvantageously to the Allies.’”” This 
criticism, like the other, may be well founded, but if so, was not the black 
list policy of the United States subject to the same criticism? The American 
“black list,’”’ in fact, included the names of more than four times as many 
individuals and firms as were placed on the British black list. Commenting 
on the embargo and black list policy of the United States, Lord Eustace 
Percy, a fair-minded English jurist, remarks that the United States “‘never 
admitted complicity with the action of the British navy against neutral 
trade, even after the American navy was patrolling the seas side by side with 
the British navy, but in the use of the economic resources of the Allied and 
Associated Powers . . . she not only eagerly accepted the position of an 
accomplice, but even took the lead in giving this kind of economic weapon a 
keener edge and in wielding it more effectively.’’ °° 

It is not without significance, in this connection, that by an exchange of 
notes between the United States and Great Britain, dated May 19, 1927, 
the Department of State abandoned its claims for losses and damages 
alleged to have been sustained by the United States or its nationals through 
the war measures adopted by Great Britain and against which as a neutral 
it had protested, reserving only the right to maintain in the future such 
position as it might deem appropriate with respect to the legality or illegality 
under international law, of the British measures. Resolutions urging the 
settlement of these claims, which were estimated to have been in excess of 
$100,000,000, had been introduced and pressed in Congress.” If they were 
well-founded and based on violations of international law, why were they 
abandoned? It is not altogether unlikely that Great Britain might have 
been induced to submit them to arbitration. If the demand for arbitration 
was not seriously pressed by the Department of State, it was probably due 
to the conviction that the chances of a favorable award were so slight, result- 
ing in large part from the fact that an arbitral tribunal would doubtless have 
held that the United States was estopped from claiming damages based on 
alleged violations of international law of which it was itself not entirely 
guiltless when it became a belligerent, that recourse to arbitration was re- 
garded as a futile remedy. 

Evaluating, in conclusion, Mr. Trimble’s criticism of the Allied Powers, 
it appears to the writer that his case against them is unconvincing for several 


6° Maritime Trade in War, p. 59. Compare the following from Kenworthy and Young 
(op. cit., p. 93): “ America threw herself into the gaps she had left open in the blockade and 
closed them with an embargo and other belligerent measures. The World War was won by 
American sea power associating itself with British sea power.”’ 

6. Text in this JouRNAL, Vol. 21 (1927), pp. 764 ff. 

® Borchard, this JouRNAL, ibid., p. 765. 


VIOLATIONS OF MARITIME LAW BY THE ALLIED POWERS 49 


reasons. In the first place, it is based on the assumption that certain prac- 
tices in respect to the conduct of maritime warfare had by 1914 become gen- 
eral and well-settled rules of international law, which, in the opinion of the 
writer were not such in fact. Second, he appears to proceed on the assump- 
tion that the opinions of 18th and early 19th century jurists and statesmen, 
such as Marriott, Stowell and Jefferson, regarding the rights of belligerents 
and neutrals in their day were conclusive as to what the law is or should be 
today. Third, he takes too little account of the vastly changed conditions 
that have taken place since the 18th century, and bases his case in too large 
a part on the assumption that customary rules which were just and reason- 
able then, but which have ceased to be such under existing conditions, are 
nevertheless still binding upon belligerents and must be applied in the form 
in which they originally grew up. Finally, in so far as his indictment is 
intended to be a case of the United States against the Allies, it will fail to 
convince those who feel that the policy of the United States after it entered 
the war put it in the position of being in some degree an accomplice in the 
same acts for which he reproaches the Allies. But his criticism is confined 
to the measures adopted by them; the effect of our own adoption of those 
measures or our participation in them he passes over in silence. 


SUITS AGAINST FOREIGN STATES! 


JASPER Y. BRINTON 


Court of Appeals, Mixed Courts of Egypt 


Under what circumstances is a state entitled to claim immunity from suit 
in the courts of another state? It is an old problem which assumes new 
importance in the face of the steadily enlarging scope of governmental com- 
mercial enterprise. Considerable difference of opinion has manifested it- 
self. In England and the United States, where the principle of the immunity 
of the sovereign before the courts of its own state has long been firmly en- 
trenched, there has been a decided reluctance to open the door to suits against 
foreign states, however commercial in character the controversy may be. On 
the Continent a more liberal tendency has long been making itself felt. On 
general principles, the subject would seem to be one to invite regulation by 
international agreement. A first effort was made in 1891, in the adoption by 
the Institute of International Law of resolutions recognizing a distinction 
between commercial enterprises and sovereign activities. Today we have 
the report of the Committee of Experts advising the Council of the League of 
Nations that in the committee’s opinion the question of the ‘‘competence of 
courts with regard to foreign states”’ is sufficiently ripe for regulation by in- 
ternational agreement.? However, this recommendation was not in accord 
with the views of the subcommittee as formulated in the elaborate argument 
of its rapporteur, Mr. Matsuda (one of whose two colleagues, however, was of 
a contrary opinion and the other of whom had not expressed his approval of 
the report). After calling attention to the existing conflicts of views, the 
rapporteur reached the conclusion that ‘‘it would be difficult to formulate any 
definite or precise conclusion which could be used as the basis for a uniform 
arrangement to be concluded between the Powers.’’ While a large majority 
of the Powers, in their replies to the questionnaire, felt that the subject was 
ripe for discussion, several were of contrary opinion and others were careful 
to couple their affirmatives with a cautious reference to the obstacles that 
would have to be overcome. These obstacles are serious; and the difficulties 
encountered by the delegates to the recent Hague conference help to support 
a doubt whether in fact the problem has yet reached the stage of development 


1The writer gratefully acknowledges the editorial assistance of Professor Edwin M. 
Borchard (himself foremost among American students in the field of governmental responsi- 
bility) who kindly saw this article through the press. Translations from Egyptian and 
Continental decisions and other authorities are in every case the writer’s, and are unofficial. 

2 Committee of Experts for the Progressive Codification of International Law: Second 
Report to the League of Nations, 1928. A. 15. 1928. V.[C. P. D. I. 117 (1)]. 
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which would justify the risk which appears to be inherent in such confer- 
ences, if they are not successful, of merely crystallizing and confirming pre- 
existing differences. On the other hand, the mere raising of the question as 
to whether a topic of this character is ripe for discussion implies that there is a 
ripening process. Ordinarily such a process manifests itself through the 
normal play of diplomatic activity in discussions between states. In the 
present case, happily, we are dealing with a problem which is essentially 
judicial in character, and in which the ripening process of judicial precedent 
is at the present moment in active play. Each new case normally presents 
an issue to be decided by municipal courts in accordance with what are 
deemed the principles of international law. As these decisions are rendered, 
and respected, the orderly process of the development of international law, 
and its application to particular types and instances, continues in the line of 
the traditions of the common law, widening from precedent to precedent. 
This is the best preparation for codification, if it be not even an effective sub- 
stitute. The publication and critical examination of these precedents thus 
becomes a matter of first interest; and it is with the desire of helping to com- 
plete the available material on the subject that the writer undertakes to call 
attention to a series of decisions rendered in recent years by the Mixed 
Courts of Egypt, and to venture a few observations on the recent develop- 
ment of European legal thought upon this important topic. 

As a preliminary observation it is well to recall that the immunity now 
under discussion is, of course, quite different from the immunity of a state to 
suit in its own courts. As our own government has recently taken occasion 
to observe,’ a state ‘‘may not escape responsibility by appealing to the pro- 
visions of its municipal law if that law is not in consonance with international 
law.’’ On the Continent, the liability of a government to suit in all matters 
except those touching its essentially political activities is taken, generally 
speaking, as a matter of course. In the United States this liability, while it 
is slowly being enlarged, is of course very strictly circumscribed. This fact, 
however, need in no manner affect the acceptance by the United States of the 
much broader principle of liability to suit under international law wherever 
the question should be presented on that basis alone, and this, whether the 
question be presented in our own or in foreign courts. The two immunities 
rest on quite different grounds. In international law it is wholly a question 
of comity, of the relations of state to state in a family of nations, and of a 
reasonable and practical interpretation of the deference due by one sovereign 
to another.‘ In the realm of municipal law it depends upon whatever con- 


’ Reply of the United States to the Bases of Discussion on Responsibility of States, pre- 
pared for submission to the Conference for the Codification of International Law. League 
of Nations document C. 75. (A) M. 69. (A) 1929. V. Geneva, May 22, 1929. 

‘ “The British Courts, on the ground of international comity, or courtesy, and on no other 
ground, decline to exercise jurisdiction against a foreign Sovereign or independent State, 
unless the Sovereign or State voluntarily submits to the jurisdiction.” C. R. Dunlop, K. C., 
Journal of Comparative Legislation and International Law, 3d Ser. Vol. VI, p. 275. 
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ception of governmental responsibility may prevail in the law of a particular 
country. In the case of the United States, if we are to accept the reasoning 
of the Supreme Court speaking through Mr. Justice Holmes, immunity rests 
upon the theory that “there can be no legal right as against a sovereign that 
makes the law on which the right depends,’’> a theory which, of course, has 
no application in the realm of international law, which we are now examining. 

With this preliminary observation, let us turn to the series of cases which 
has been referred to above, decided by the Mixed Courts of Egypt during the 
last twenty years. 

At the outset, it is important to emphasize the fact that, while interna- 
tional in the sense that they succeeded to a capitulatory jurisdiction and that 
the majority of their judges must be foreigners, the jurisdiction of the Mixed 
Courts is essentially national. They render justice in the name of the 
Egyptian sovereign and enjoy no jurisdiction whatsoever in cases involving 
foreign states, except such as can be deduced from precisely the same kind of 
jurisdictional clauses as can be found in the statutes establishing the courts of 
other nations. Thus the jurisdiction which has been exercised in the cases 
now under discussion has been based upon the general proviso of their statute 
giving them jurisdiction ‘‘in the case of controversies between natives and 
foreigners and between foreigners of different nationalities.’”’ The interna- 
tional aspect is thus of significance only in the fact that the decisions of the 
courts have been contributed to by jurists of whom a majority have been 
drawn from the leading European and Anglo-Saxon nations. There is noth- 
ing in the nature of the jurisdiction of the courts which would encourage an 
interpretation of international law other than that which might be followed 
by the courts of any other nation. The catholicity of the bench suggests 
that in the course of a somewhat varied series of cases, settled by different 
benches and at different periods, the consensus of legal opinion on the general 
problem of international law involved, has been reasonably weil expressed. 

The leading case in the Mixed Courts was decided by the Court of Appeals 
in 1912.6 At that time a chamber of the court was composed of eight mem- 
bers, five foreigners and three Egyptians. In this case the President of the 
Chamber was Judge Larcher, a Portuguese, the other foreign judges being an 
American (Judge Tuck), an Italian and a Swiss. The case involved a con- 


5 On this theory of Justice Holmes, see the critical article of Edwin M. Borchard, ‘‘Gov- 
ernmental Responsibility in Tort,” in 36 Yale L. J. 757, 1039. 

6 Dame Marigo Kildani Veuve Nicolas Bey Haggar contre Jean Gregoriou, Nicolas 
Eliopoulos, le Ministre des Finances du Gouvernement Hellenique, pris comme representant 
du Fise Grec, domicilié 4 Athenes au Ministere des Finances, et al. May 9, 1912. Bulletin, 
Vol. XXIV, p. 330; Gazette, Vol. II, p. 161. References are to the official reports of deci- 
sions in the Court of Appeals as published in the Bulletin de Législation et de Jurisprudence 
Egyptienne, and to the monthly law magazine, the Gazette des Tribunaux Miztes d’Egyplte. 
References will also be occasionally made to the Journal, or tri-weekly legal news magazine 
published by the editors of the Gazette. The translations throughout are the writer’s. Opinions 
in the Mixed Courts are rendered by majority vote. Dissenting opinions are not recorded. 
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flict over the succession to an estate which had been willed by the testator to 
the Greek Government, subject to a life estate in his sister. The widow, 
after having begun suit, in the Greek Consular Court, against the Greek 
Treasury and the executors, transferred her suit to the Mixed Courts, and 
included among the defendants the Minister of Finance of the Greek Govern- 
ment as representing the Greek Treasury. The property in question in- 
cluded both land and personal property, practically all of it situated in 
Egypt. The Greek Government entered an appearance in the case, being 
represented, it so happened, by the former Greek Minister to the United 
States, Mr. Roussos, who is one of the leaders of the Mixed Courts bar. The 
question of jurisdiction of the court over the Greek Government was at once 
raised and was the principal question discussed before the Court of Appeals. 
The lower court had declined jurisdiction, but the Court of Appeals, after 
a very extensive argument, in which the Procureur General filed an opinion 
in favor of the jurisdiction, reversed the decision and drewa sharp distinction 
between cases involving the sovereignty of a foreign state and those involv- 
ing the management of its ‘private’ business. The opening lines of the 
opinion will perhaps be read with some surprise by American lawyers: 


Since it is universally admitted among civilized countries that govern- 
ments are answerable in matters touching their civil rights before the 
ordinary courts of the country, there exists no reason, so far as concerns 
merely the law which grants jurisdiction in the case of individuals and 
associations, to refuse jurisdiction to these same courts in cases involving 
foreign governments, and no law specially forbids it; if it were otherwise, 
and if the courts were without jurisdiction as far as relates to such gov- 
ernments, it would be impossible to admit that these same governments 
could be subject to the decisions of the courts when they appear as 
plaintiffs, a proposition, nevertheless, which is universally admitted. 
The only reason upon which can be based the theory, much discussed 
and widely interpreted, of an absence of jurisdiction in the case of foreign 
governments when sued as defendants, is found in the traditional rule of 
international law which would deduce, from the independence and the 
sovereignty of states, the impossibility of submitting their actions to the 
jurisdiction of another state. But this rule, written into no statute, and 
which removes from customary jurisdiction, litigation which by its 
nature should otherwise be submitted to it, is of an exceptional charac- 
ter and should not be extended beyond the scope of the reasons which 
have brought it into being. There is therefore no reason for applying it 
where the sovereignty of the state is not in question; when the state is 
acting as a simple individual, or rather as a ‘civil person’ (personne 
civile), and not in its sovereign capacity; where it has contracted, bought 
or sold real or personal property, but has not entered into any engage- 
ments which interest its political or governmental life. It is idle to 
criticize this distinction in pretending that a state can never be con- 
sidered in the same aspect as an individual in that the essence of its 
existence is an attribution of sovereignty. The distinction is inherent 
in the very nature of things and is to be found in the laws of all civilized 
countries in so far as concern the acts of their own governments. 
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After laying down this broad declaration of general principles, the court 
took occasion to emphasize the fact that these principles were a fortiori ap- 
plicable to the cases which involved property or a succession in a foreign 
country. It added that if the distinction noted, while it had been accepted 
by many decisions of courts of last resort, and notably by a decision of the 
court of Belgium rendered in 1903 (to which we shall revert later), had not 
yet been universally accepted, there could be no question as to the general 
acceptance of the rule so far as it concerned real estate and successions. The 
court rejected summarily the suggestion of the Greek Treasury that such a 
doctrine could not be admitted in a capitulatory country, observing that it 
overlooked the fact that the Mixed Courts were even ‘less foreign’ to a 
foreign Power than the courts of a foreign state, established without foreign 
participation. Finally, as to the oft-repeated objection as to the practical 
difficulty of executing a judgment against a foreign state, the court observed 
that the matter of jurisdiction should not be confused with the matter of 
execution. ‘‘ Besides which,” observes the court, “‘the argument proves too 
much, since foreign governments, being allowed to sue as plaintiffs and being 
thus liable to judgment in counterclaim, the same difficulty presents itself in 
all of these cases.” 

The argument before the Court of Appeals having been limited to the 
question of jurisdiction, the decision sent the case back to the lower court to 
be proceeded with upon its merits. 

In 1920 the same question came up in a case involving a collision between 
a Spanish and a British ship in the harbor of Alexandria.’ The captain of 
the Spanish ship sued both the captain of the British ship, not personally, but 
in his capacity as captain, and also the Egyptian Administration of Ports and 
Lights. There was, however, no seizure of theship. It was established that 
the British ship was owned by the British Government, and the Minister of 
Shipping took the defense of the case and immediately raised the question of 
jurisdiction, which was decided against the government’s claim in the lower 
court. An appeal was taken to the Court of Appeals, where a decision was 
rendered by a court whose foreign members included the French President of 
the Court of Appeals, an Italian and a British judge, in addition to the two 
Egyptian judges required to make up the bench of five. The case was argued 
as exhaustively as the preceding case and met with the same result, the court, 
however, not considering it necessary, in view of the jurisprudence already 
establish. 1, to write an extensive opinion upon this point. Admitting the 
complete exoneration of the states in all matters touching the exercise of 
sovereignty, the court observed: 


7 Capitaine Hall, és qualité de Commandant du Vapeur anglais Sumatra appartenant au 
Gouvernement Britannique (Ministry of Shipping) contre Capitaine Zacarias Bengoa, Com- 
mandant du Vapeur espagnol Mercedes. Bulletin, Vol. XX XIII, p. 25; Gazette, Vol. XI, 
p. 23. 
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But it is quite different when the act, as for instance in the present 
case, has been accomplished by the employes of a foreign government in 
the management of its private interests and completely outside any 
political activity. Immunity from jurisdiction in such a case would be 
the very negation of justice, since it would deny justice to all whose 
interests had come into contact with the private interests of the state. 


In referring to the fact of government ownership, the court observed that 
it had not been alleged that the captain was an officer of the Royal Navy, nor 
that the boat was on a military mission, but that it appeared, on the con- 
trary, that it was engaged in a purely commercial voyage. Having thus re- 
tained jurisdiction, the Court of Appeals found it necessary to proceed to the 
taking of testimony, and this having been accomplished, a later opinion was 
rendered, holding that no fault had been established on the part of the 
British ship. The case, therefore, as finally decided, did not result in a 
money judgment. 

As a corollary to this case may be mentioned a litigation which arose some 
three years later involving an unsuccessful effort to induce the Mixed Courts 
to assume jurisdiction over a suit arising out of damage caused by the 
manoeuvres of the British ship Hwntscastle in the Alexandria harbor. The 
ship at the time was armed and in the service of the British Government, and 
the court observed that it is “‘generally admitted in international law that 
immunity of jurisdiction in favor of war ships extends to merchant ships 
specially designated for the transport of troops and commanded by officers 
belonging to the Marine Corps.”’ 

In 1924 the Alexandria District Court, under the presidency of Count 
d’Andino, a Spaniard, whose foreign associate, Judge Messina, is a titular 
member of the Court of Cassation of Italy, and both of whom have since 
been elevated to the Court of Appeals, retained jurisdiction over the French 
National Savings Bank (Caisse Nationale d’Epargne), an agency of the 
French Government operating under the Post Office Department.’ Suit 
was brought by a depositor and the defense of the bank was under- 
taken by the French Ministry of Posts and Telegraphs. The French 
judge in the Summary Court, while accepting without hesitation the 
principle that a foreign state might be sued like any individual on 
contracts made in reference to its “private interests’’, had been of the 
opinion that the particular facts presented an exercise of sovereign 
power and that jurisdiction could not be asserted. According to his 
view, the saving fund presented ‘“‘all the characteristics of a public 
institution of the state.”’ The Court of Appeals, however, took a 
different view, holding that whether the fund be considered as having a 


8 William Stapledon & Sons et Cts contre S. E. le Premier Lord de |’Amirauté Britannique 
et autres. June 28, 1923. Bulletin, Vol. XXXV, p. 542; Gazette, Vol. XIV, p. 253. 

* Giovanni Borg contre Caisse Nationale d’Epargne Frangaise. Nov. 29, 1924. Gazette, 
Vol. XVI, p. 123. 
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separate legal ‘‘personality”’ distinct from the state, or whether it be con- 
sidered as one of its instrumentalities, the French State could not claim exemp- 
tion from the jurisdiction of foreign courts for what were essentially ‘private 
acts’, such as the exercise of banking functions, and which consisted in the 
receiving of funds for deposit. The supervision exercised by the French 
Government was not considered to be sufficient, by itself, to transform the 
exercise of a private right into a manifestation of public authority. The 
plaintiff’s claim, however, was dismissed for other reasons, being not sup- 
ported on the facts. 

On the other side of the line is a case decided in the same year by the 
District Court of Mansourah (the seat of one of the three judicial districts of 
the Mixed Courts) under the presidency of a Danish judge, and which af- 
firmed a decision of the Summary District Judge assuming jurisdiction in the 
case of a suit, for supplies furnished, against the Palestine Railways, a de- 
partment of the Palestine Government.!® The cases already cited were 
accepted as adequate authority in support of the jurisdiction, which the 
court held to be in conformity with the general principles of international 
law. In this case, however, while the principle of jurisdiction was reaffirmed, 
the court held that service of the writ was defective and the suit was therefore 
dismissed. 

The following year a similar result was arrived at by the same court in the 
case of a seizure, in the Suez Canal, of a ship belonging to the Government of 
Hedjaz on an alleged debt due for supplies to various ships and other ex- 
penses in connection with the transportation of pilgrims in the Red Sea." 
Here again the court held that the sovereignty of the foreign state was not 
involved, and cited in support of its decision both the previous decisions of 
the Court of Appeals, as well as the opinion of Professor Weiss and a decision 
of the Court of Cassation of Belgium. The President of the District Court, 
by which the decision was rendered, was a Dane. 

In 1927 an Italian judge sitting in the Court of Referees in Cairo, held that 
the renting of a furnished villa by the Sudanese Government could not be 
considered an act of public authority, but was rather a private contract, and 
that the court had jurisdiction to order the making of an inventory asked for 
by the tenant on his turning over of the villa.” 

In the same year the Referee Judge of the Alexandria District Court was 
called upon to pass on an interesting case which arose out of the seizure on the 
high seas, by brigands alleged to have been acting on behalf of the Russian 
Government, of the 8.5. Costz, a vessel carrying the Egyptian flag, but which 


10 The Palestine Railway contre Nicolas Moussouris. Dec. 11, 1923. Gazette, Vol. XV, 
p. 93. 

11 Commandant Paolo Saglietto contre Mohamed Tawil Effendi és qualité, etc. Jan. 15, 
1924. Gazette, Vol. XIV, p. 251. 

22 Zaki Bey Gabra contre R. E. Moore és qualité et autre. Feb. 14, 1927. Gazette, Vol. 
XVII, p. 104. 
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had formerly been Russian property.’ After seizure, the ship had been 
taken to Odessa and confiscated. The owners of the confiscated vessel 
thereupon sought to initiate proceedings against the Russian Government by 
securing the seizure of two ships belonging to that government which were 
anchored in the port of Alexandria. The defense of lack of jurisdiction was 
immediately raised and was successful, the court declining to take into con- 
sideration the piratical character of the seizure of the Costi. As to the fact 
that the Soviet Government had not been recognized by the Egyptian 
Government, the court observed that this circumstance, while it might have 
political and diplomatic consequences affecting the actions of the two 
governments in the matter, was not of a character to authorize the courts 
to refuse to recognize the Soviet Government as possessing the prerogatives 
necessary to the existence of a sovereign state. An order was thereupon 
entered lifting the seizure. 

The latest decision of the Court of Appeals was rendered in the present 
year by a court composed of a French President and of an English, an Ameri- 
can and two Egyptian associates.‘ The litigation involved a suit by a 
former general representative of the private Turkish tobacco monopoly 
known as the Regie, for damages incident to his dismissal. The Turkish 
Government itself, which had later taken over the monopoly and was con- 
ducting it under the name of the Turkish Monopole, was joined as a co- 
defendant and immediately raised the question of jurisdiction, alleging that 
it was an agency of the Turkish State and as such was immune from suit. 
The court, however, following its earlier decisions, held that the management 
of a tobacco monopoly did not involve an act of sovereignty and that the 
state had merely extended its activities into the realm of private interests. 
This case resulted in a judgment against the Turkish Government. 

Such is the contribution which the Mixed Courts have made to our prob- 
lem.” As will be seen, they have assumed jurisdiction wherever the transac- 
tion can be said to involve a purely commercial aspect and have thus defi- 
nitely ranged themselves on the side of the liberal Continental doctrine. 
While the limits of their jurisdiction have not yet been fully outlined, the 
language used has been broad and, as far as they go, the precedents are un- 


43 The National Navigation Co. of Egypt contre Tavoularidis & Cie és qualité et autres. 
Nov. 9, 1927. Gazette, Vol. XIX, p. 251. 

14 Monopole des tabacs de Turquie et autre contre Régie co-intéressie des tabacs de 
Turquie. Jan. 22, 1930. Bulletin, Vol. XLII, p. 212. 

4 The Egyptian decisions have from time to time been reviewed by Egyptian legal writers. 
See N. B. Assabgui ‘Contribution a UV Etude de la Compétence des Tribunaux Nationaux a 
V Egard des Gowvernements Etrangers,” L’ Egypte Contemporaine. Vol. XVIII, 1927, p. 215. 
Also Raymond Schemeil, “De l’Immunité de Juridiction des Etats Etrangers,” Gazette, 
Vol. XVII, p. 229. Also Anon., same title, Journal, June 2-3, 1930, No. 1126, p. 2. 
Copies of these documents, as also of the reports containing the decisions of the Mixed 
Courts, reported in the foregoing pages, may be obtained by addressing the Librairie 
Judiciare Ibrahimieh, Alexandria. 
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mistakable. There will always be a twilight zone in which it will be difficult 
to draw the line. Whether the test is to be the intrinsic nature of the trans- 
action or the object in which it is undertaken, in other words, whether a 
purchase of material by a state is to be treated differently according as to 
whether it is made for supplying a state-owned merchant fleet or the needs of 
an army, is a problem which these courts have not yet confronted. But they 
have gone a long way towards retaining jurisdiction whenever the litigation 
arises out of the operation of what might be considered a normal commercial 
or business enterprise not by its nature involving any aspect of state sover- 
eignty for its performance. Government operation of transportation by sea 
or rail, government monopolies, and even the operation of a postal bank have 
thus been conceived to be touched with a private and commercial as distin- 
guished from a purely political character. So, too, is the mere fact of the 
renting of a villa, even though it may have been for the use of a diplomatic 
representative. So far as the writer has been able to ascertain, none of 
these decisions has ever given rise to any subsequent diplomatic protest. 

It would take us too far afield to supplement this review by any extended 
reference to the European authorities. Reference, however, has been fre- 
quently made in the Egyptian decisions to the Belgian law, and to other au- 
thorities which are perhaps not readily accessible to American readers. It 
will be perhaps worth while to give a brief glance at one or two of the more 
important of these, as also to a recent important decision in the Court of 
Cassation of France, which marks a sharp departure from its earlier de- 
cisions. 

In the leading Belgian case, a Belgian railroad company sued the Dutch 
Government, in the person of its Minister of Waterways, Commerce and 
Industry, before a court in Brussels on a contract for the enlargement of a 
railroad station in Holland, used jointly by the Belgian company and by the 
Dutch Government. The latter conducted the work, but the company ad- 
vanced the money, subject to a later repayment. The Dutch Government 
pleaded lack of jurisdiction in the Belgian courts and won its case before the 
Court of Appeals, but the decision was reversed by the Court of Cassation in 
1903, in an opinion which is frequently cited on the Continent and has been 
followed in the courts of Belgium.'® The reasoning of the Belgian opinion is 
substantially the same as that adopted by the Mixed Courts. 

Among other arguments urged against the jurisdiction, the court con- 
siders the objection already noticed by the Mixed Courts that the judgment 
would be unenforceable, as a state could not execute a judgment by levy 
upon the property of a foreign state. To this it replies by observing, first, 
that a similar argument would apply to the case of suits against a state be- 
fore its own courts, and secondly, that the argument “‘loses sight of the moral 
authority which attaches, in a modern society, to a decision rendered by in- 


16 Pasicrisie belge, 1903, 1, 294. Compare the decision of the Tribunal of Brussels, Oct. 
12, 1925, ibid., 1926, 3, 121. 


N 
\ 
i 
i 
i 
b 
te 
y 
j 
i 
of 
8 


SUITS AGAINST FOREIGN STATES 59 


dependent judges; a decision based upon reasons of lasting and universal 
justice, enjoys, by itself, in the face of public conscience, a force more power- 
ful than the most powerful measures of coercion.” 

As to France, in 1849 the Court of Cassation declined to assume jurisdic- 
tion in the case of a suit by a Frenchman against a foreign government, even 
when the obligation took the form of a bill of exchange. But eighty years 
later the same court definitely committed itself to the distinction between 
sovereign and commercial activities in an important decision rendered 
February 19, 1929.!7 The case involved a seizure made in France, of the 
property of the Commercial Agency of the Soviet Government. In 1925 
the French Export Company entered into a contract with the Russian Com- 
mercial Agency for the holding, in Russia, of an exposition of French goods 
adapted for export trade. The French company assumed all costs but left 
the direction of the enterprise to the Russian company known as the Gostorg. 
In compliance with the contract, the French company paid the rent of a 
building at Moscow, intended for the use of the exhibition. A controversy 
arose over the execution of the contract, and the company, in proceeding to 
recover the rent paid, practiced a seizure in France against the property of 
both the Agency and the Russian company. The Agency thereupon sought 
to sever the proceedings, alleging that it was in effect but an organ of the 
Soviet Government, and as such could not be sued without the government’s 
consent. The Court of Cassation, however, refused to accept this plea, 
holding that the principle of sovereignty could not be admitted in the face of 
the purely commercial nature of the activities engaged in by the Agency. 
This decision marks a radical departure from a long line of decisions which 
had followed the lead of the decision of 1849. 

In Italy the distinction under discussion has been long adopted,'* and it is 
interesting to note that even Germany, whose Supreme Court has, in general, 
adopted the Anglo-Saxon viewpoint, has recently expressed the opinion that 
an exception to the general principle of immunity should be made inter alia 
in the case of ‘‘actions based on rights arising out of the foreign State carry- 
ing on within a country a business or any other commercial enterprise, 


17 Dalloz, Repertoire, 1929, p. 161. The French jurisprudence on the subject has been 
well covered in a valuable study by Eleanor Wyllys Allen (The Position of Foreign States 
before French Courts, The Macmillan Co., 1929), but which appeared too early in the year 
to include the decision of the Court of Cassation. This work is one of a series of studies, not 
yet completed, by Miss Allen under the auspices of the Bureau of International Research 
of Harvard University and Radcliffe College, other studies so far having covered the 
jurisprudence of Germany and Belgium. 

18 See, for instance, the decision of the Court of Appeal of Lucca, Mar. 22, 1887, reported 
in Clunet (Journal du Droit International Privé, 1889, p. 335). Also decision of the Court 
of Appeals of Milan, April 19, 1929 (Journal Trib. Miztes, No. 1210, 15-16, March, 1930), 
retaining jurisdiction over the Swiss Railways, a branch of the Swiss Government, in a 
suit by an Italian commune for damages to a forest set fire to by escaping sparks from 
locomotives. 


60 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


without prejudice, however, to the international regulations regarding the 


transport of goods by rail.’’!® 

Reference has already been made to the name of the late Professor Weiss, 
one of the most eminent of all modern authorities on international law, and 
from 1921 until his death in 1929 a member of the Permanent Court of Inter- 
national Justice at The Hague of which he became Vice President in 1922. 
The problem now under discussion was fortunately the topic of two lectures 
given by him before the Academy of International Law at The Hague in 1928, 
and gives to the world a recent and carefully reasoned summary of the views 
of a profound teacher and a judge who had enjoyed an exceptionally wide 
contact with the leading minds in the realm of international legal thought. 
In general, his convictions are the same as those which run through 
the decisions of the Mixed Courts. But upon one important point he 
ventures a precision that merits special attention. It concerns the vital 
question, already referred to, as to the exact nature of the test to be 
applied: 

How then shall it be determined whether an act done by a foreign 
state, and for which it is sought to hold the state to account before the 
courts of another country, is of a “‘private”’ or a ‘‘political’’ character, 
and consequently whether the courts have or have not jurisdiction to 
pass uponit? To what criterium must one adhere? Is it the object and 
purpose of the act, or is it its intrinsic nature? It is certain that if we 
take into consideration for the determination of the character of a con- 
tract and the submission, in consequence, to the determination of foreign 
courts, only the purpose of a contract, we shall be faced by distinctions 
often subtle and dangerous. For instance, the French courts will be 
without jurisdiction to entertain suit in the case of loans contracted 
abroad by a foreign government, to meet the expenses of its army or 
navy, or to balance its budget. On the other hand, they would assume 
jurisdiction in the case of suits on a loan contracted by the same govern- 
ment touching matters concerning its private estates. The financial 
undertaking thus realized by a foreign state in the interest of one of its 
public services would be withdrawn from the jurisdiction of the French 
courts, while another, in all respects similar but made in the object of 
extending the public domain, would not be withdrawn. It would seem 
a surer test to admit that the nature alone of the act should be taken into 
consideration. .. . Thus the distinctions just mentioned disappear; 
the judge need not consider intention; his duty becomes a simple one, 
since it involves merely a question of fact: An act performed by a govern- 
ment is presented for his judicial appreciation; to determine whether he 
may pass upon it, he has but one question to ask: Is the act by its nature 
such that in no case could it be performed by other than by a state, or in 
its name; in such a case it is an act of public authority (puissance pu- 
blique) ; it is a political act which may not, without infringing upon the 
sovereignty of such a state, be submitted to the judgment of a foreign 
authority. There is a clear lack of jurisdiction. On the contrary, if the 
act is by its nature such as any private person could engage in, as, for 
instance, a contract or a loan, the act, whatever its purpose, is a private 


19 See Report of Committee of Experts, supra, p. 69. 
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act, and the foreign court has jurisdiction. And thus we must conclude 
that jurisdiction may not be declined even if the contract is touched 
with an administrative character, as, for instance, if it concerns the pur- 
chase of a warship or an order of munitions, and arms for its arsenals. 
It is of no importance that a private citizen does not ordinarily make 
such contracts, or on such a scale or to the same purpose. If it is the 
question of a contract or an acquisition, that isenough. It is the nature 
and not the purpose that is to be considered.?° 


With these observations, it is interesting to compare the observation of 
another distinguished member of the Hague Court, the late President Loder 
himself: 


Whenever a state becomes the owner of a ship, or charterer or carrier 
for its own merchandise, or for those of the public, it assumes the réle of a 
private individual and should be treated as such; renunciation of im- 
munity is to be presumed whenever it is a question of private rights.*! 


Such views, of course, have so far found little response in the courts of 
England or of the United States.” But even in the United States, where the 
principle of governmental immunity has been perhaps more firmly entrenched 
than in any country of the world, the necessity of recognizing a certain meas- 
ure of amenability to foreign jurisdiction has been conceded. It was forced 
upon us in a very practical manner by the assertion of the Continental doc- 
trine in the case of our own merchant ships and was met in a no less practical 
manner in the Suits in Admiralty Act of 1920, which provided for the enter- 
ing of bond by United States consuls, after claim of immunity first made, for 
the release of government-owned merchant vessels seized abroad; the consul 
also being authorized in case of suit against the master of any such vessel, 
“to enter the appearance of the United States,” and ‘‘to pledge the credit 


20 Académie de Droit International, Recueil des Cours, 1923, Vol. I, pp. 545-6. 

1 Quoted by Phillimore, ““Immunité des Etats,”’ Académie de Droit International, Recueil 
des Cours, 1925, Vol. III, p. 468. 

22 In the Pesaro case (June 7, 1926, 271 U. S. 562) the Supreme Court allowed immunity 
from arrest under process in rem in the case of governmental operation of merchant vessels. 
The opinion of the court was based upon the reasoning of Chief Justice Marshall in the case of 
the Exchange (7 Cranch, 116) which, however, involved the libel of a vessel claimed by the 
French Government as a war ship; but in the Pesaro case the court was of opinion that the 
principle laid down by Chief Justice Marshall was equally applicable to ships used for pur- 
poses of trade. It does not appear that foreign jurisprudence, other than certain English 
cases, was cited to the court. See the interesting comments on this decision in the article by 
John G. Hervey, Michigan Law Review, May, 1929, p. 751. The decision of the Supreme 
Court is not in accord with the general policy of the State Department as expressed in its 
reply to an inquiry from Judge Mack at an earlier stage in the litigation. 277 Fed. 473, 
note 3, at pp. 479-480. In the article above cited, Mr. Hervey, after recognizing the dangers 
of an attempted international convention, proposes as an alternative solution ‘‘a resumption 
of territorial jurisdiction through an express legislative pronouncement’ in all cases where a 
foreign state engaged in a commercial undertaking, extends its operations into the United 
States. The practical difficulties of this solution, however, would seem to be hardly less 
formidable than those attendant upon the securing of an international accord on the whole 
subject. 
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thereof to the payment of any judgment and cost that may be entered in 
the suit.’’* 

In conclusion, the following general observations may be ventured. On 
general principles it is desirable that, so far as possible, controversies of a 
judicial nature with foreign governments, whoever or whatever may be the 
opposing party, should be submitted to a decision of the courts of the land 
where jurisdiction would ordinarily lie. It is undesirable, where it can be 
avoided, that private claims of a judicial character, against a foreign govern- 
ment, should be pressed for settlement through diplomatic channels. The 
two governments who thus become parties to the controversy are often not 
equal antagonists. The arguments advanced on either side are seldom free 
from considerations that have no proper relation to the legal merits of the 
particular controversy. The weaker Power is often at a disadvantage in 
discussing such claims with a powerful sister nation whose good will it is im- 
portant, for other reasons, to preserve unruffled. What should only be con- 
sidered as an argument may sometimes assume the appearance of an ultima- 
tum. Secret collateral and personal considerations often become involved, 
especially when the advocates of private interests, acting independently, are 
in a position to supplement the government’s representation of their client’s 
claim by whatever ways and means may seem to them most properly adapted 
to that end. The experience of Egypt is an object lesson. As Lord Cromer 
points out, one of the vital purposes of the establishment of the Mixed Courts 
was to protect the Egyptian Government against raids upon the treasury by 
unscrupulous adventurers supported by their diplomatic representatives; in 
other words, the substitution of law for diplomacy. The question is, after 
all, one of international public policy. As Professor Hyde observes, the 
ultimate principles which should be accepted by the nations ‘‘must serve to 
safeguard and promote, rather than to jeopardize and retard the commercial 
transactions of private concerns” with foreign states.2* Even if it were 
practical to submit claims of the character now indicated to the Hague 
Court, the obstacles to utilizing the machinery of this great tribunal for such 
purposes are only too obvious. So far as the burden can be effectively as- 
sumed by national courts, functioning in accord with principles which have 
been accepted by the general consensus of the nations of the world, it would 
seem desirable that this should be done. 


*3 Mason’s U. 8. Code, Vol. 3, Chap. 20, par. 747, p. 3285. 
** Hyde, A Treatise on International Law, Vol. I, p. 448. 
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Since the close of the World War, there has been a continuous and often 
acrimonious discussion of the issues involved in the war debts of the Allied 
Powers to the Government of the United States. In estimating the mutual 
obligations of debtor and creditor governments, the issues involved in the 
‘repudiated debts”’ of the Southern States have been revived anew. In the 
British Parliament the matter has flared up again. On April 1, 1925, Austen 
Chamberlain stated that His Majesty’s Government had never made repre- 
sentations on the subject to Washington. ‘‘I hope,’ hesaid, “‘that my noble 
friend (Lady Astor) will apply her persuasive eloquence to the legislatures 
and governments of those states.”” On March 15, 1923, Stanley Baldwin, 
and on April 14, 1924, Ramsay MacDonald, had answered questions to the 
same effect.!. During the London Naval Conference of 1930, a debate on 
these debts took place in the House of Lords.! On both sides of the ocean 
it has been suggested that the amount of the unpaid bonds be deducted 
from the amounts due to our government from those European Powers whose 
nationals now hold these state bonds. 

It is not surprising that there should be some confusion in our own country 
and in Europe as to the status of these bonds. Particularly in Great Britain 
is there the natural resentment of bondholders due to their long years of fail- 
ure to collect payment on these holdings. And there is also abroad a good 
deal of misunderstanding as to the responsibility of our federal government 
for delinquent obligations of the states of the union. Because of their ex- 
perience with federal systems inside their own commonwealth of nations, 
British peoples understand more clearly than do some continental peoples, 
the division of powers as between state and national governments in the 
United States. 

From the first the delinquency and later the repudiation of these debts, 
have provoked strong feeling. Wordsworth, whose family had lost heavily 
by these bonds, expressed his sentiments in two sonnets ‘‘ Men of the West- 
ern World” (1841) and ‘‘To the Pennsylvanians” (1845). There have been 
two public burnings of the bonds in recent years in England. In the daily 
press of all sections of the United States, a great interest has been expressed 
by numerous articles which direct the attention of Americans to these unpaid 

1 Parliamentary Debates: H. Commons, Vol. 182, pp. 1286, 2205, 2414, and H. Lords, 
Vol. 76, No. 60, p. 862. 
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bonds. Leading American periodicals, south and north, have reconsidered 
the problem in carefully reasoned articles. In the tentative proposals for 
the codification of international law prepared by the Harvard Law School 
Research Committee for use at the Hague Conference, March-April, 1930, 
Article 8b of the section on the Responsibility of States reads, ‘‘A State is 
not responsible if an injury to an alien results from the non-performance of a 
contractual obligation which its political subdivision owes to an alien, apart 
from responsibility because of a denial of justice.” 

It is the purpose of this brief study to give a statement of the case chiefly 
as it concerns the national and international aspects, rather than the validity 
of the repudiated bonds under the constitutional and statute law of the 
issuing states. Hence the word debts carries quotation marks throughout. 
Although at least fifteen of our states, including New York, Pennsylvania, 
Maryland, Illinois, Indiana, Minnesota, Tennessee and Virginia have for 
shorter or longer periods been delinquent on bonds, principal or interest, 
or both, this study includes only the eight states with bonds still outstanding, 
namely: North Carolina, South Carolina, Georgia, Florida, Alabama, Mis- 
sissippi, Louisiana and Arkansas, the other states having in one form or an- 
other paid their bonds in full or compromised with their creditors. 

State bonds issued to prosecute the Confederate War, like the bonds of 
the Confederate Government itself, lie entirely outside the present discus- 
sion, because the payment of the debts which they evidenced was forever 


barred, first by the Congressional statutes which readmitted the Southern 
States to representation in Congress, and later by the XIV Amendment to 
the federal Constitution. 

The following gives in barest summary the history of these bonds. 


BONDS OF THE STATES? 


Nortu Carourna. Before 1861 the state had some bonded debts 
contracted 1848-58 in aid of plank roads, canals, etc. During the Civil 
War the state issued about $1,128,000 in bonds for purposes not connected 
with the war, a large number of which were payable in Confederate money. 
As these bonds had no market value, the state never recognized them. 
Under the Funding Acts‘ of March 10, 1866, and August 20, 1866, bond 
issues of a total of $4,138,800 were sold to meet overdue bonds and coupons. 


2 The following statistics are taken chiefly from Repudiation of State Indebtedness, issued 
by the U. S. Treasury Department, June, 1925, a compilation based partly on Repudiation 
of State Debts, by Wm. A. Scott, of the University of Wisconsin (1893). Dr. Scott’s work 
is a careful and sympathetic study of the whole problem. Other sources are Tenth Census 
of U. 8. (1880), Annual Reports of Corporation of Foreign Bondholders, London, and infor- 
mation received from some of the state governments. Many of the figures are only approxi- 
mate; others do not exist, as officially correct figures are impossible to secure. A large 
amount of authentic material may be found in the files of the Bankers Magazine and of the 
Financial and Commercial Chronicle (cited herein as Financial Chronicle) for the period in 
question. * Tenth Census, VII, 583. * Laws of i866, p. 95; Laws of 1868. 


FOREIGN BONDHOLDERS AND REPUDIATED DEBTS OF SOUTHERN STATES 65 


Other bonds issued after the war, though under pre-war statutes, were in 
aid of railways and for the Literary Fund,—a total of $5,992,600. The 
famous ‘‘Special Tax Bonds,” which have provoked so much litigation, 
were issued after the adoption of the new constitution of April, 1868, which 
forbade the issue of any bonds unless provision for interest payments were 
made by levies of definite taxes for the purpose. The bonds, amounting 
to $12,805,000, were issued to six railroads, and stock in the roads was 
received as security. With some exception, no income was ever derived 
from this stock. The burden fell on the state, which later had to default 
on the interest payments. Corrupt and inefficient handling of the bonds 
by the railroads was widely charged. Several successive legislatures 
attempted to deal with the problem. Some litigation was involved, in 
one of which the state agent was adjudged to have acted beyond his powers.5 
The people became convinced of the invalidity of the bonds. The Legisla- 
ture of 1875 ° passed laws for compromising the rest of the state’s bonded 
debts, but the bondholders would not agree. Finally, in May, 1879, the 
Compromise Act was passed ® providing as follows: 

The bonds issued during the war and payable in Confederate money 
were repudiated outright, as were also the Special Tax Bonds, the payment 
of the latter issue being also prohibited later under the State Constitution, 
which is still in force today. (Art. I, 6.) 

By agreement with bondholders, the bonds issued 1848-58, at 40%, 
bonds issued under the Funding Acts of 1866 and 1868 at 15%; other 
railroad aid bonds at 25%. Total amount authorized to be funded $18,- 
892,645 into a debt of $5,006,616, a scaling down in principal of over $13,000,- 
000. Unpaid interest of several millions was not provided for. Of the 
bonds to be funded, less than half a million are now outstanding, not having 
been presented for payment. The Special Tax Bonds seem to have been 
bought chiefly by American investors. 

Souta Carouina. The finances of the state before the Civil War seem 
to have been carefully managed, and her credit was good. The reconstruc- 
tion and carpet-bag era (1867-70), during which a good many negroes 
were in the Legislature, is a story of glaring corruption and fraud probably 
worse than in any other state. A large amount of the bonds rested appar- 
ently on no law whatsoever. Even official reports were generally confused 
and conflicting. Finally, in November, 1871, a legislative investigating 
committee found outstanding against the state, bonds of $20,827,608, 
plus other items, and a contingent railroad debt of $6,787,608,—a grand 
total of $28,997,608; this enormous debt against a state whose annual 
revenue from all sources was well under $2,000,000.7 After attempts of 


5 Financial Chronicle, Jan. 24, and March 4, 1871. 

* Laws, 1874-5, p. 202; 1879, p. 183; Scott, op. cit., p. 76. 

7 See History of S. C. Fraudulent Bond Issues, compiled, 1929, by A. J. Beattie, Comp- 
troller General of S. C. 
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the Legislature in 1872 to clear up these debts, there was enacted the 
Consolidation Act of December 1873.8 Old bonds were to be exchanged 
at 50% of face value of new bonds; $5,595,000 were repudiated as having 
been issued without any authority of law. After this Act, which seemed 
satisfactory to the creditors, had gone into effect, the Legislature found 
the existence of fraud in that large numbers of coupons already paid and 
supposedly cancelled were now being presented for refunding. The Legis- 
lature of 1878 set up a Court of Claims to pass on consolidated bonds 
thought to be illegal; a number of its test cases were later appealed to the 
State Supreme Court. This tribunal® found three large bond issues 
invalid because one had violated the State Constitution (Art. IX, 7) which 
did not authorize bonds ‘‘for the relief of the Treasury’’; the second issue 
had no statutory authority; the third was a funding issue to pay the two 
preceding illegal issues—total $197,000. As a result of these decisions, a 
special commissioner was appointed to determine what consolidation bonds 
were valid, and a new issue of 6% was provided in exchange for valid old 
ones. The commissioner announced that up to Feb. 12, 1880, the total 
face value of invalid stocks and bonds amounted to $4,479,048.05, this 
including only the consolidated debt under the Act of 1873. Since then 
practically all the bonds have been exchanged, except those declared 
invalid by the court. 

The total “repudiation debt,” not computing interest, has been estimated 
at $6,000,000 or more, a much larger sum having been scaled down. 

Groroia. All repudiation in Georgia came after the Civil War, and is 
concerned almost entirely with aid granted 1868-71 to over thirty railroads 
by means of bonds issued or indorsed to a total par value of over $8,000,000.!° 
Before the Civil War, Georgia had several times given state aid to roads. 

A carpet-bag legislature issued these bonds. Fraud and corruption were 
generally charged against them, and finally in October, 1871, Governor 
Bullock resigned and fled from the state. Urged by strong public opinion, 
the Legislature of 1871-72 resolved to undo the mischief. Several of its 
committees found grave irregularities which served to justify repudiations 
by the Legislature as follows: In the case of the Bainbridge, Cuthbert & 
Columbus R. R. ($600,000) an Act of 1869 had provided that the state’s 
endorsement be placed on first mortgage bonds after certain conditions 
should have been met. The bonds were indorsed by the governor before 
the conditions had been met at all; since the road was never built the 
state was left without security. As to the Cartersville & Van Wirt R. R. 
($275,000) an Act of 1869 had authorized the governor’s endorsement of 


* For statutes cited, see Laws of S. C. 1866, 5. Sess. 383; 1868, pp. 18, 22, 26; 1869, pp. 182, 
241, 258; 1871, p. 616; 1872, p. 93; 1871-72, p. 278; 1873-74, p. 518; 1877, pp. 318, 670; 
1879, pp. 104, 221; Tenth Census, VII; Scott, op. cit., pp. 78-93. 

® Walker v. S. C., 12 S. C. pp. 200-313. 10 Tenth Census, VII, 583. 

11 Georgia Laws, 1872, p. 5. 
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bonds of this railway after private persons had invested an equal amount. 
Since this and other conditions had never been met, the bonds were declared 
void. Inthe case of the Cherokee Railroad (Cartersville & Van Wirt R. R.) 
$300,000, this railroad had applied to the Legislature for aid. The latter 
body evidently considering it distinct from the Cartersville & Van Wirt 
road, which had already had its bonds endorsed to the limit of the law, had 
granted its endorsement. In the case of the Brunswick & Albany R. R. 
($3,300,000), an old railroad which had been organized with a new charter 
after the war, the owners held the state government responsible for certain 
defaults of the Confederate Government and requested reparation. - In 
addition to the bonds indorsed, the state had also issued $1,800,000 of addi- 
tional bonds in favor of the road. Some currency and gold bonds ($2,102,- 
000) issued under the Acts of August and September, 1870, to redeem overdue 
bonds and coupons were also declared void for lack of authority. 

The Legislature of 1875 continued the investigations and repudiations. 
Although in 1872 it had declared valid the state indorsement of the Macon & 
Brunswick Railroad, the governor now found that a portion of the bonds 
($600,000) were unconstitutionally endorsed in so far as the state had a 
second mortgage only. The Legislature accepted his opinion, and next pro- 
ceeded to repudiate also a portion of the bonds of the Alabama & Chatta- 
nooga Railroad, amount unknown. ‘The Legislature of 1876 repudiated also 
an earlier issue of $375,000 in 1854." Later these repudiation statutes were 
confirmed by amendment to the existing Constitution, and in the later 
Constitution of 1877 (Art. VII, 9) the repeal of the statutes is forbidden. 
The minimum face value of the bonds above, both direct and indorsed, is 
over $9,352,000 without any computation of interest. 

Fioripa. In 1833 the Territory chartered the Union Bank of Florida with 
authorized capital * of $3,000,000, a sum raised by the sale of Territorial 
bonds, chiefly in Europe in 1834, 1838 and 1839. This bank opened January 
16, 1835. It stopped specie payment on May 10, 1837, and never resumed. 
In 1842 it failed to pay interest, and the question of Territorial liability arose, 
On Feb. 3, 1842, both houses of the Territorial Legislature passed Resolu- 
tion 9: 

Resolved, That the Territorial Legislature does not possess nor was it 
ever invested with the authority to pledge the faith of the Territory so 
as to render the citizens of the Territory responsible for the debts or 
engagements of any corporation chartered by said Territorial Legis- 
lature. 

Later governors encouraged the belief in the invalidity of the bonds. 

The bank of Pensacola, chartered in 1831, began business in November, 
1833. Later the governor was authorized by the Legislative Council to 
indorse the bonds issued by the bank, to the amount of $500,000, receiving 


12 Georgia Laws, 1870, p. 336; 1875, pp. 12-13; 1876, p. 9; 1877, p. 11. 
13 Laws of Florida, 1833, also Exec. Doc. 111, 26th Cong. 2d Sess. IV, 298. 
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mortgage security on the capital stock of the bank, including railway shares. 
The bank closed in 1843, and the resolution of repudiation above applied to 
the liability of the Territory. The Southern Life Insurance and Trust Co., 
chartered “ Feb. 14, 1835, was to issue certificates ($400,000) for which the 
faith of the Territory was to be pledged; when it later became liable the reso- 
lution of 1842 applied. The total obligations for these three issues ($3,900,- 
000) was not assumed by Florida when she entered the Union as a state 
(March 3, 1845) nor by the general government. 

The problem of transportation and communication in a large and thinly 
settled state was always urgent. Communication with Tallahassee, the 
territorial and later the state capital, and with the seaboard, was most 
difficult and expensive. There were even threats that the extreme north- 
western section would join itself to Alabama. By an Act of January 6, 
1855, the state undertook a system of public improvements and provided for 
an issue of state bonds for railway aid, these bonds to be secured by first 
mortgage on the assisted roads. Under this authority $4,000,000 of bonds 
were issued to aid the Jacksonville, Pensacola & Mobile, and the Florida 
Central Railroads, bonds of the roads in equal amounts being taken in 
exchange. The carpet-bag period in Florida lasted from 1868 to 1877. 
Early in the ’70’s the roads defaulted on interest payments and the state, 
already heavily in debt, had to take possession. Due to litigation it could 
not, however, sell the roads at once. In the course of this suit the railroad 
aid bonds were declared unconstitutional. The State Supreme Court said, 
in the long and well reasoned case of Holland v. Florida: 

Where in the constitution can authority be found that will authorize 
state bonds to be issued to be exchanged for railroad bonds? This 
swapping of state obligations for railroad paper at the will of the Legis- 
lature ad libitum is certainly a new idea begotten by those who believe 
that the Legislature is the dispenser of all power and that it only re- 
quires a sufficient number of legislative votes to do anything. But the 
Court will guard the constitution from such pernicious construction. 
After this decision, the state ceased to list the bonds.” The total amount of 
these bonds is therefore $7,900,000 principal, the interest sum being far 
higher. 

ALABAMA. Between 1823 and 1826 the state became possessed of $8,000,- 
000 of stocks of banks which prospered and furnished revenue to the state. 
In 1837 the banks suspended specie payments, and in 1842 went into liqui- 
dation. Out of this settlement the state was left with a large debt on which 


14 Sen. Doc. 409, 24th Cong. Ist Sess. VI; Ex. Doc. 226, 29th Cong. Ist Sess. VIII, 746. 

16 Tenth Census, VII, 588. 

1615 Fla. 455-549. See also 10 Fla. 145, as to the right of railways to build, and 13 Fla. 
699, for advisory opinion to Governor Reid as to whether railroads are public works. 

17 For brief facts as to these debts, see Compiled General Laws of Florida, 1927, Vol. V, 
4721, a statement arranged by Justice James B. Whitfield, senior member of the Florida 
Supreme Court and formerly State Treasurer of Florida. 
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it faithfully paid the interest and reduced the principal until 1861. Of a 
debt 1° of $3,445,000, about $1,336,000 was held in London; on this part of 
the debt the state paid interest till 1865. Exhausted by the war, its revenues 
were below its expenses for several years, and it issued bonds to meet these 
deficits. During 1867-70 the state government indorsed railroad bonds, 
taking a first mortgage as security. By September 30, 1873, the railroads 
had taken advantage of this aid !* to the extent of $18,686,000. In addition, 
the state issued large amounts to two other railways. After considerable 
expense for delinquent interest payments, etc., the Alabama & Chattanooga 
Railway was sold by the state. By 1873 the state had become responsible 
for the interest on over $18,000,000, for other railroads had defaulted too,— 
all this in addition to the regular state debt. Interest payments had later 
to be suspended. By establishing a sinking fund (1872) and by allowing 
the railroads to exchange state aid bonds for new direct state bonds, the 
state reduced this debt greatly—as low as $3,468,000, a considerable scaling 
down. Late in 1874 an Act was passed authorizing the appointment of 
three commissioners to investigate the bonds and recommend to the Legis- 
lature. The resulting Act of February 18762° omitted any provision for 
state indorsed railway bonds, save the Alabama & Chattanooga. These 
bonds, amounting to $5,300,000, were authorized to be exchanged for $1,000,- 
000 in new bonds. Class A, the ordinary state debt, was funded dollar for 
dollar, though the interest was repudiated. Class B, the “four thousand 
per mile bonds,” in principal $1,192,000 recognized, were to be exchanged 
for $596,000 of new 5% bonds. Educational Fund bonds and other certifi- 
cates were treated like the bonds in Class A. In payment of bonds issued 
directly to the Alabama & Chattanooga R. R. lands of doubtful value pre- 
viously granted to the company were turned over to the stockholders. The 
repudiation of principal *4 was thus $4,700,000, plus interest charges. 

Mississippr1. The case of Mississippi has probably provoked more dis- 
cussion in this country and abroad than any other of the states. It was the 
first of the states to repudiate. Both its acts of repudiation took place be- 
fore 1860, and involved two issues of bonds, total $7,000,000. 

By an act of January 21, 1837, repassed February 5, 1838, a charter was 
granted” to the Union Bank of Mississippi and the state was ‘‘pledged”’ to 
supply the capital. Ten days later, February 15, 1838, a supplementary 
Act” was enacted, requiring the Governor to subscribe for 50,000 shares of 
stock of the original capital to be paid for out of the proceeds of the bonds. 
In June, 1838, Governor A. G. McNutt executed $5,000,000 of bonds to the 
bank, and the bonds were sold to Nicholas Biddle, agent of the United 
States Bank of Pennsylvania. The bonds were paid for by the bank in five 


18 Tenth Census, VII, 592. 19 See State Auditor’s Reports for these years. 
20 Laws of Alabama, 1875-76, p. 130. 

21 Scott, op. cil., p. 63; also Financial Chronicle for years mentioned. 

22 Laws Mississippi, 1838, pp. 9, 33. 
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equal instalments, 1838-39, a large part of the foreign gold being sent in 
through New Orleans. Some of the bonds were used by the United States 
Bank as collateral for loans in London; the rest were sold chiefly to British 
investors and some to Dutch. 

The Union Bank commenced business with this money, but due to busi- 
ness depression, after 1837 had very hard traveling. Its management 
seemed poor, and in less than two years it was insolvent. 

Governor McNutt in his message of January, 1841, to the Legislature, 
recommended the repudiation of the $5,000,000 of bonds, claiming* that 
fraud existed in their issue, failure to observe the statute, etc. Most of the 
repudiationists contested the constitutionality of the issue. The Legisla- 
ture, resenting the Governor’s proposal, appointed a select committee which, 
in areport™ dated January 19, 1841, reviewed the whole history of the bonds, 
and emphasized the action taken by the legislatures of 1839 and 1840 as ex- 
pressing no doubts as to the validity of the bonds. The committee denied in 
the strongest terms that there was any ground either legal or moral for re- 
pudiation. The Legislature passed a resolution to the same effect, but it 
was vetoed by the Governor. His abusive veto message the Legislature 
refused to print. The next Legislature in 1842, however, supported the 
Governor and the bonds went unpaid. 

At the January term, 1842, the State Supreme Court of Errors and Ap- 
peals was called upon to review the validity of the charter in the case of 
Campbell et al. v. The Union Bank. The court held the charter to be valid. 
Eleven years later, at the April term, 1853, the case of Mississippi v. Hezron 
A. Johnson* came before this same court, now composed of entirely new 
judges. This lengthy opinion explores every aspect of the problem. John- 
son had sued below on the principal and interest of a $2,000 Union Bank 
bond on which only five coupons had been paid. The state raised every 
possible objection to the validity of these bonds, especially contesting the 
supplemental Act of 1838. The court held that only the Acts of 1837 and 
February 5, 1838, had “‘ pledged the faith of the state,’’ and that since this 
Act had been, as required by the Constitution, passed by two successive 
legislatures, it was therefore valid. The supplementary Act was entirely 
ancillary, laying down methods, details, etc., and hence did not require two 
legislative votes. The other contentions as to selling the bonds below par, 
etc., were dismissed by the court. The complete validity of the Union Bank 
bonds was thus upheld. 

The second group of repudiated bank bonds were those of the Planters 


*3 See articles in Bankers Magazine for December, 1846, and for November, 1849, the 
latter containing Jefferson Davis’ statement of his reasons for supporting repudiation. 

* A reprint of this and other documents is found in a special pamphlet, Debts of the State 
of Mississippi Repudiated Before the Civil War, issued by the Corporation of Foreign Bond- 
holders, London, May, 1929. 2% 7 Miss. 625. 

#625 Miss. 625-882, contains a long history of the bond dispute. 
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Bank, chartered by the state in 1830. State bonds to the amount of $2,000,- 
000 were issued in 1831-32 to procure capital, and were sold at a good 
premium. The bank and its branches prospered till 1839, when it became 
delinquent on the interest; the state then met the interest till 1841, when it 
too defaulted. Repudiation thus far was hardly mentioned. But in the 
Legislature of 1848-49 there was considerable sentiment for repudiation. 
In two actions for mandamus?’ before the State Supreme Court, no question 
of validity was raised, only the question of the applicability of the sinking 
fund to some non-coupon bonds of the issue being involved. At the election 
of 1852, the proposed levy of a tax wherewith to pay the bonds was referred 
to the people, and a small majority was returned against it. The Constitu- 
tion of 1875 forbade the state to pay these two issues of bonds, a prohibition 
which still remains as Section 258 of the present constitution (1890) of 
Mississippi. During the Civil War, Robert J. Walker, himself a Missis- 
sippian and financial agent of the United States Government in England, 
used the repudiation arguments of Jefferson Davis as to the Union Bank 
bonds, as a weapon against Confederate credit in England. In published 
letters?’ he analyzed the position of McNutt and of Davis. Asa former Secre- 
tary of the United States Treasury, 1845-49, Walker had attempted the col- 
lection of the Smithsonian fund invested in delinquent Arkansas bonds; this 
debt Davis had wished the Federal Government to forgive, and had even 
proposed it in the United States Senate.28 Davis always, however, sup- 
ported the validity of the Planters Bank bonds and urged their payment. 
In his original gift (1867) George Peabody had included $1,110,000 of 
Mississippi Planters Bank bonds, on which no interest had been paid for 
years. In his letter to the trustees, Mr. Peabody expressed the hope that 
these bonds would surely be paid.2® Later he presented the fund with a 
block of Florida bonds, expressing the same hope. Acting through their 
southern members, the trustees made every effort to collect from the two 
states, but with no result. For several years, therefore, Mississippi and 
Florida were dropped from the list of beneficiary states, though both were 
restored in 1892. When the fund was closed in 1914, these bonds were pre- 
sented to the State of Mississippi for the use of the University of Mississippi. 
Louisiana. Of all the repudiating states, Louisiana presents the most 
striking case of long continued political controversy over its debts. In 1861 
its very large debt had been reduced to some $10,000,000, a sum which in- 
cluded liabilities for state-assisted banks which had failed, for levees, schools, 
a hospital, for trust funds and for the city of New Orleans.*® During the 
next five years the debt was more than doubled, and the reconstruction 


27 Wilson v. Griffith, 24 Miss. 468, and Swann v. Wilson, 24 Miss. 471. 

28 Robert J. Walker, Repudiation Recognition and Slavery, London, 1863. See also his 
Jefferson Davis-Repudiation of Arkansas Bonds, London, 1864. 

29 J. L. M. Curry, History of the Peabody Education Fund, p. 141. 

*° Tenth Census, VII, 598. 
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legislatures kept piling it up; by November 1870, the debt was over $20,000,- 
000—this in addition to a continuing annual deficit. The new Constitution 
of 1870 limited the debt of the state to $25,000,000. Even after this change, 
bonds were issued. Distress and uneasiness increased along with increasing 
taxes. In 1872 a government came into power which Congress later decided 
was not the choice of the people.* For several years during this period there 
were two legislatures and two governors, each trying to govern the distracted 
state. 

Soon there were appeals to the courts to restrain coupon payments. The 
courts declared valid ® bonds issued after the new Constitution came into 
force, provided they were issued under previous statutes; but held invalid 
those issued under statutes passed after the adoption of the new constitution, 
if the amounts authorized would bring state obligations over $25,000,000. 
As a result of the findings of a citizens committee, the Governor in 1874 made 
some drastic recommendations to the Legislature, which it would not adopt. 
But it passed an Act funding the outstanding obligations and floating debt 
into forty year 7% bonds, the exchange to be made by a Board of Liquidation 
at sixty cents per dollar on bonds and valid warrants; the total of these 
consolidated bonds was limited to $15,000,000. This board had a difficult 
task. New York bondholders protested and London bondholders refused to 
accept what they considered a 40% confiscation.** The board had to deter- 
mine which claims were valid, and soon was facing injunctions from the 
courts. In May, 1875, the Legislature declared eighteen issues of bonds 
“questioned and doubtful” and ordered the board to await the court deci- 
sions; bonds thus designated by the Act reached $14,000,000. The court 
held invalid* under this Act several millions of the bonds, but the funding 
still went on. The state indebtedness now stood at about $12,000,000 as a 
result of the Act of 1874, but the people were convinced that many of the 
bonds were still invalid and the interest much too high. The state was now 
falling behind on interest payments. After a long fight, the new Constitu- 
tion of 1879 reduced the interest on these bonds, but gave the creditors the 
option of exchanging their bonds at 75% of their face value at higher interest. 
Again the bondholders faced a hard choice, and the controversy raged for 
five years more. Various attempts by appeals to the courts were made to 
compel payment, but with poor success. One attempt through the inter- 
state suit of New Hampshire v. Louisiana failed in the Supreme Court.* 

By further constitutional amendment in 1884 the bondholders were given 
a better rate of interest, which they had themselves urged. Thus about 


31 House Misc. Doc. 211, 42d Cong. 2d Sess. 

82 State ex rel. Saloman & Simpson v. Jas. Graham, Auditor, 23 La. 402; State ez rel. 
Forstall v. Board of Liquidation, 27 La. 577; State ex rel. Citizens Bank of Louisiana v. 
Funding Board, 28 La. 249. 33 See Financial Chronicle for Aug. 15, 1874. 

* 27 La. 577 (supra); State ex rel. Attorney-General v. Clinton and Dubuclet, 28 La. 219; 
28 La. 249 (supra); State v. Clinton and Dubuclet, 28 La. 393. % See note 51 below. 
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$22,000,000 was repudiated outright; the remaining $20,000,000 was scaled 
down to $12,000,000. 

ARKANSAS. After admission to the Union in 1836, the state entered upon 
rather ambitious business projects. She chartered in 1837 and 1838 the 
Bank of Arkansas and the Real Estate Bank, procuring capital for them by 
bond issues** of $2,827,000, but they soon failed, leaving the interest to be 
paid by the state. The state defaulted on the interest, and by 1869 this 
proportion of the debt, principal and interest, reached $4,225,000. State 
scrip receivable for taxes gave constant trouble. The Legislature of 1869 
passed an Act*’ funding the entire principal and interest arrears in new 6% 
bonds. By 1873 new bonds to the amount of $3,050,000 had been issued. 
This same Legislature authorized the loan of the state credit to railroads, the 
state to take possession of the roads in case of default. Bonds for this pur- 
pose amounting to $5,300,000 were issued. All the assisted roads defaulted 
on the payments. The state then took possession of the roads through ap- 
pointed receivers, but later they seem to have gone back temporarily to 
their owners, leaving the state burdened with interest and principal which it 
was quite unable to meet. Levee bonds amounting to $2,000,000 had also 
been issued, and interest on them was accumulating. The government had 
to borrow money to meet current expenses. The Act of 1875 authorized 
bonds for $2,500,000 to pay floating debts, the public lands being mortgaged 
for security.*” A board of finance was to find a way out after consultation 
with the bondholders. It advised the payment of current expenses first, the 
payment of interest on debts contracted before 1874 to accumulate until a 
treasury surplus could be shown. 

In 1872 charges of fraud and illegality had arisen against the railway and 
levee bonds. Even before that time some bank bonds (‘‘ Holford bonds’’) 
had been tainted with suspicion. In 1877 the State Supreme Court held 
that the railroad bonds*® had been unconstitutionally issued. In the follow- 
ing year the levee bonds met the same fate. The Holford bonds, dating 
from 1840, had had a devious history, but had nevertheless been included in 
the funding act of 1869. By an attempted amendment to the State Consti- 
tution in 1880 all three of these classes of bonds were to have been repudiated; 
the amendment was rejected, but was finally ratified in 1884. This consti- 
tutional repudiation, although the courts had already decided against two 
groups of bonds, made a total of principal and interest of over $12,000,000. 

Summary. If repudiation and scaling down totals*® be kept separate for 
the eight states, the amount of the former would be approximately $77,650,- 


% See Tenth Census, VII, p. 603. 

37 Acts of Arkansas, 1868-69, p. 115; 1874-75, p. 72; 1875, p. 14. 

38 State v. Little Rock, Mississippi, River & Texas Ry. Co., 31 Ark. 701. 

3° Repudiation of State Indebtedness (supra), pp. 3, 5, based on Tenth Census, VII, on 
Scott, and on annual reports of Corporation Foreign Bondholders, London, considered 
everywhere authoritative. 
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000, of the latter about $46,500,000. No pretense to correct figures of prin- 
cipal is here made, and no computation of interest totals is even attempted. 

Three other states, Tennessee, Minnesota and Virginia, scaled down their 
bonds, the case of Virginia being unique because of the slicing away of a large 
portion of her richest territory to form the State of West Virginia, and be- 
cause of the resulting legal controversies (1907-18) between the two states. 
These three states are examples of persistent efforts on the part of their Legis- 
latures to avoid repudiation and to make a settlement fairly acceptable to 
the bondholders. Minnesota is an instructive example of a state which 
freed itself*° from an unwise constitutional amendment providing for popu- 
lar vote on the validity of bonds. 


POLITICAL AND HISTORICAL BACKGROUND 


From the above summaries several conclusions are clear. The disastrous 
economic crisis of 1837 was partly responsible for delinquencies and some 
repudiations in certain states, which were not only left with heavy debts and 
reduced revenues, but with reactions of despair.‘ Partisan struggles, like 
those of the Whigs and Democrats in Mississippi, were apparently respon- 
sible in part for the raising of the issue in some states. 

In the Southern States the Civil War enormously reduced property values 
as bases of revenue. Even though the XIV Amendment reduced the total 
volume of state burdens by forbidding the payment of all state war debts, 
yet the volume of outstanding obligations remained very heavy. In spite of 
disastrous experiences before the war, it was still a natural temptation to 
hasten the reconstruction of the foundations of industrial life by ventures in 
doubtful public undertakings. The period of reconstruction in the South 
furnished both reason and excuse for repudiation. Whereas the bond issues 
before 1860 had been sold largely abroad, especially in Great Britain, where 
investors found in American bonds an attractive investment for their small 
savings, in the post-war period a large portion of the bond issues were sold in 
the North. The repudiation of these bonds was to the Southern people a 
weapon of defense and retaliation against what they considered corrupt and 
hateful governments supported by outside military force. The carpet-bag 
and negro legislatures of South Carolina furnishes one of the worst episodes 
in our history. 

Moreover, the forced repudiation of the state war debts did not conduce 
to a high sense of state responsibility, since the voters could not always dis- 
tinguish between bonds for war and those for civilian purposes. Nor did 
they distinguish always between debts for public works, whether wise or 

4° Scott, op. cit., 152. 

“ Benjamin R. Curtis, later of the U. 8. Supreme Court, in ‘‘ Debts of the States,” N. 
Am. Review, January, 1844, gives a finely sympathetic analysis of the causes of state debts 
and repudiation. For reconstruction years, see James Ford Rhodes, History of United 


States, Vol. 6; also J. G. deR. Hamilton, “Those Repudiated Southern Bonds,’’ Virginia 
Quarterly Review, October, 1927. 
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foolish, and debts to meet current government expenses by which everybody 
was supposed to profit. The illegality of the issues was based on three rea- 
sons: (a) bonds not authorized by any law; (b) bonds authorized by laws 
afterwards declared unconstitutional; (c) bonds in whose issue, sale, etc., 
the law had been disregarded or violated. It has often been noted that in no 
case did scaling down or repudiation take place until the debts were becoming 
difficult or impossible to discharge. The fear of state bankruptcy and of its 
results prompted the states to avoid such a catastrophe at almost any cost. 
For those states which with most meagre resources endeavored so bravely 
and so long to meet every legitimate obligation and to retrieve the mistakes 
of previous administrations, everyone has warmest admiration. 


INTERNATIONAL ASPECTS OF THE REPUDIATIONS 


In 1841 the national and international aspects of these debts began to 
cause alarm. In that year President Tyler, in two messages* to Congress, 
recommended that the states be allocated the proceeds of the sale of federal 
lands to help them out of their indebtedness of $200,000,000. John Quincy 
Adams is said to have introduced a resolution in Congress in 1843 to the 
effect that the defaulting states, if involved by these debts in war with foreign 
Powers, should not only forfeit their right to military aid from the national 
government, but should cease to be members of the Union. Our diplomatic 
agents abroad wrote anxious letters. Edward Everett wrote from England “ 
of the general hostility of British and Continental investors towards the 
proposed loan which the American Government was planning to secure in 
Europe, a loan which afterwards failed “ on account of the distrust of the 
public morality of the American people, especially of Pennsylvania. Chris- 
topher Hughes, our chargé d’affaires at The Hague, wrote* in 1842 and 1843 
of the complaints of Dutch investors at the defaulted bonds of Michigan and 
Mississippi, by which their losses were very great, and enclosed petitions 
from these investors to the American Government. The decision of the 
Anglo-American Claims Commission (1854) adverse“ to the British holders 
of Florida bonds, was most discouraging. During the Civil War, Consul 
Dudley, writing *’ from Liverpool as to the prospects for the Confederate 
Cotton Loan bonds, thought the optional exchange feature the only reason 
for the popularity of the bonds. Robert J. Walker was using all possible in- 
fluence to weaken Confederate credit on the ground of state repudiations and 
delinquencies in the South. Since the sovereignty of the states of the Con- 
federacy was affirmed in its Constitution, prospective investors abroad were 
by no means clear what power, if any at all, the Richmond “government” 
could exert over the member states in matters of their bonds, even war 


* Richardson’s Messages and Papers of the Presidents, IV, pp. 47, 74. 

* Dip. Correspondence, Vol. 49, No. 13 See note 41 (B. R. Curtis) also. 

“ House Doc. 197, 27th Cong. 3d Sess. Dip. Correspondence, Vol. 12, Nos. 4, 8. 
6 See note 56. 47 Consular Letters, Vols. 22, 23, 25. 
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bonds. After the war ar ! the adoption of the XIV Amendment, the agita- 
tion of British bondholders still went on, assisted by American holders of 
reconstruction bonds. Low quotations‘*® of securities of these states in 
1872-79 were partly due to their previous record of delinquency and repudia- 
tion, but very largely to economic exhaustion and misgovernment. 

In the United States Senate fears as to the future submission of these debt 
claims to any type of international tribunal, have retarded the making of 
treaties for the advancement of pacific settlement. The opposition of 
Southern senators has been very prominent and, of course, has been directed 
chiefly against treaties with Great Britain, whose nationals hold so many of 
the bonds. To the proposed Olney treaty of arbitration (1897) with Great 
Britain, Senator Bacon of Georgia secured the adoption *® of an amendment, 
‘nor shall any claim against any state of the United States alleged to be due 
to the government of Great Britain or to any subject thereof, be a subject of 
arbitration under this treaty.” In the discussion of the Roosevelt treaties 
of 1904-05, the debts received a good deal of attention, much to the Presi- 
dent’s irritation. In the Senate reservations to the Taft treaty of 1911, 
Senator Bacon again secured an amendment*® to the same effect as in 1897. 
During the discussions Senator Lodge spoke*® very strongly against allowing 
any international commission whatever to pass upon the justiciability of 
these debts. During the discussion of the Bryan treaties of 1914, Senator 
Jones insisted on placing these debts on a list of reserved subjects, but the 
amendment was defeated. In 1919 they were again discussed by the Senate 
during the debate on the League of Nations. For forty years now these un- 
paid bonds have influenced the Senate and helped to harden their determina- 
tion to substitute in treaties for pacific settlement the word ‘‘treaty’’ for the 
word ‘‘agreement,”’ so that each claim or group of claims as it arose might be 
scrutinized by the Senate before it could go to arbitration or other settle- 
ment. 


REMEDIES FOR FOREIGN BONDHOLDERS 


There is no way of finding out how many of these bonds are held abroad 
and in this country. Negotiable as they were, before repudiation at least, 
they have changed hands a number of times and some have years ago been 
lost. The Corporation of Foreign Bondholders in London holds today 
about half of both the Mississippi issues. One Spanish family owns a half 
million of Mississippi bonds bought on the London market. There are now 
no quotations of state bonds on the London market. 

The obvious remedy would be action by the bondholders in the courts of 
defaulting states. Here the validity of the bonds would be adjudged by the 
courts of the debtor state. But under the old rule as to the suability of 


48 R. Porter, in International Review, November, 1880; Tenth Census, VII, 8. 
49 Sen. Doc. 161, 58th Cong. 3d Sess. 
50 Sen. Doc. 98, 62d Cong. 2d Sess.; Sca. Doc. 353, 62d Cong. 2d Sess. 
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states, their consent to such suit would first be necessary. This consent, 
expressed in general or special statutes, would probably not be given. Even 
should the consent of the Legislature be given, the suit would come before 
judges bound to apply the law and decisions of their own state. In those 
state courts where the bonds have already been declared invalid, the result 
can be easily foreseen. Should a court give favorable decision as to the 
validity of the bonds, it would be an empty vindication in states like Arkan- 
sas, and Mississippi, where the constitution forbids payment. Under the 
XI Amendment, no foreign bondholders can sue an unwilling state in the 
federal courts. Thus bondholders as individual creditors have apparently 
no effective recourse either in state or federal courts. 

American bondholders have failed in the case of some states which refused 
to accept such bonds as gifts on condition that they form the basis of an inter- 
state suit. But several interesting attempts have been made to arraign 
delinquent states on behalf of bondholders in the plaintiff states. In 1883 
New Hampshire and New York, acting on behalf of their citizens who owned 
bonds, brought an original suit®! in the Supreme Court of the United States, 
against Louisiana to compel payment of the bonds. The court in the matter 
of jurisdiction held that the two states were not the real parties in interest 
and that they had no right, as would a foreign state, to represent their citi- 
zens: such a suit would be an evasion of the XI Amendment in so far as it 
would bring unwilling states before the federal Supreme Court. In the later 
case of South Dakota v. North Carolina,®*® where South Dakota actually 
owned the delinquent bonds, the state was declared a proper party to the 
suit, and North Carolina was held to be liable on the bonds. Like other 
interstate cases, the enforcement raised an embarrassing question. A list of 
these cases® shows that in practice the execution of the judgment rests on the 
good faith of the states, no compulsory process being possible against a state. 
So much for attempts at settlement by suit against the states them- 
selves. 

The chance that the national governments of the aggrieved foreign bond- 
holders, say, Holland, Germany or Great Britain, might be able to come 
into the United States Supreme Court under Article III of the federal Con- 
stitution is a possibility. In 1916 the Republic of Cuba, which owned some 
repudiated bonds of North Carolina, took preliminary steps to institute suit 
in the Supreme Court against that state. Ina long plea, North Carolina, on 
the ground of parties and of subject matter, protested vigorously against the 
jurisdiction of the court, and Cuba withdrew the suit a few weeks later.®* 


5t New Hampshire and New York »v. Louisiana, 108 U. S. 76. 

% 192 U. S. 286. Also Kentucky v. Dennison, 24 How. 66; Louisiana v. Jumel, 107 U.S. 
711, on Louisiana bonds and mandamus to state officers; Virginia v. West Virginia, 238 U.S. 
202, 241 U. S. 531, 246 U. S. 565. 

53 Republic of Cuba v. North Carolina, 242 U.S. 665, brief memorandum note on with- 
drawal of the suit by Cuba. See also brief filed by Attorney-General of North Carolina, 
Raleigh, 1917. 
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There is so little precedent in suits of this kind that their practicability is 
rather doubtful. 

The bringing of such a suit would always involve grave questions of policy 
where two flags are concerned. And one query might arise, should a foreign 
state bring suit: Would not the rule in New Hampshire v. Louisiana, that 
the plaintiff can not sue in a representative capacity, be applied by the court 
as the fair intendment of Article XI? 

Of special interest have been the attempts of foreign bondholders, es- 
pecially British, to secure admission of some sort of responsibility on the 
part of the United States Government. Well informed foreigners know, of 
course, that our national government has no direct liability for the pay- 
ment of these bonds, our American states being completely autonomous as 
to their financial engagements. But assumption of the debts by the federal 
government has been urged as a matter of equity and international good will. 
The debts of the thirteen states (about $21,500,000) were assumed after 1789 
by Congress. These debts, however, had been contracted in prosecution of 
a@ common war, and the assumption was urged by Hamilton and others on the 
ground that it would launch a new untried government with good credit 
among the nations. In 1840 assumption of the state debts by the federal 
government was urged by Thomas H. Benton in Congress, but was firmly 
rejected for constitutional and other reasons.* 

Under the Anglo-American Claims Commission of 1854, the territorial 
bonds of Florida were presented ** by some British bondholders. A very 
able argument was presented by Edmund Hornby, British Commissioner, 
who attempted to establish the responsibility of the federal government be- 
cause Congress had had a right of veto on the territorial legislation concern- 
ing the Union Bank Bonds. As the two commissioners did not agree, 
Joshua Bates, Umpire, using the Canadian provinces as a parallel case, de- 
cided against the liability of the federal government. To the Anglo-Ameri- 
can Claims Commission under the Convention of 1910 no claims for unpaid 
bonds seem to have been submitted.57? Some have wondered why the British 
and other governments have not urged upon the United States some sort of 
settlement as a mere matter of international good will. Aside from prece- 
dents which such action might create, these governments have found them- 
selves so occupied with diplomatic questions proper, including at times 
claims of their nationals directly against the United States Government it- 
self, that they have not apparently felt justified so far in going afield to secure 


% Borchard, E. M., Diplomatic Protection of Citizens Abroad, for cases of responsibility 
of the state where political subdivisions are formed out of the national state; Lippitt, Francis 
J., “State Repudiation and the U. S. Supreme Court,” International Review, May, 1883. 

55 Sen. Doc. 153, 26th Cong. Ist Sess. 

56 Case of Florida Bonds in Reports of Decisions of Anglo-American Claims Commission, 
1854, p. 246; Moore, International Arbitrations, 3594. 

57 Treaties, etc., of U. S., III, 2619. 
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justice for their nationals in the matter of claims against political subdivi- 
sions of the United States. 

Two contentions have been raised in England*® as to the responsibility of 
the federal government for seeing that these debts are paid. There seemed 
some expectation that under the clause of the national constitution, Art. I, 
10, forbidding the states to pass laws ‘‘impairing the obligation of contract,” 
the federal government would in some way prevent the enforcement of such 
state laws. But there have been some discouraging developments under our 
judicial system which prevent the federal government from taking a hand in 
“enforcing” this clause against offending states, for unquestionably some of 
the states have violated this clause as to their bonded debts. It is true that 
the ‘‘obligation of contract’’ clause protects not only contracts between 
private persons, but contracts between states and private persons also: this 
would include, of course, contracts between a state and buyers of its bonds.®® 
But the initial validity of the state’s contract must be tested out usually in the 
courts of the debtor state,—provided, of course, the state has consented to 
be sued,—and under the law of that state. If under that law no valid con- 
tract be found to exist at all, the clause could have no application.*® Even 
should the repudiating state law be found to be in direct conflict with the 
clause mentioned, the vexatious question of enforcement against a state 
next presents itself. In the Jumel cases** the Supreme Court of the United 
States held that, while the obligation of a contract had been impaired, yet 
there was no power to mandamus state officers to perform their duty, for that 
would in effect be a mandamus against a state not represented in the suit. 
But two justices strongly dissented. Where money has to be appropriated, 
the mandamus would have to be directed against a legislature, a futile step 
even should the court decide to take it.*° 

A second contention is that the United States Government has at times 
invested funds, notably the Indian Trust Fund, in the bonds of states, which 
bonds it has collected at face value without reference to their validity. 

The Treasury made vain efforts for years to collect payment on these 
bonds," their collection being somewhat complicated by sums due to the 
states from the federal government, such as sums borrowed on account of the 
War of 1812. Congress had to make good year after year the delinquent 
principal and interest on these bonds. The Attorneys General of the United 
States seemed unwilling to attempt to sue the states, certainly unless 
directed to do so by Congress. At last in 1870 Congress passed an Act ® re- 

58 Federal Aspects of Debts of Mississippi, Corporation of Foreign Bondholders, 1930. 

59 See note 52 (supra). Also Woodruff v. Trapnell, 10 How. 190, on Arkansas bonds; 
Louisiana v. Jumel, 107 U. S. 711; New Orleans v. New Orleans Waterworks, 142 U. S. 79; 
Griffith v. Connecticut, 218 U. 8. 563; Bradley T. Johnson, ‘‘Can States Be Compelled to 
Pay Their Debts,” Am. Law Review, July, 1878. 60 See note 52 (supra). 

* House Doc. 263, 54th Cong. 2d Sess., and annual reports of U. S. Treasury. 
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quiring that from moneys due the states from the federal government as a 
result of appropriation by Congress, etc., the amount of delinquent bonds 
should be deducted. The last settlement was made with North Carolina in 
1930, and now only the bonds of Louisiana remain due to the Indian Trust 
Fund. The principle of set-off used by the national government, when the 
states did not voluntarily meet their obligations, involves no question of 
validity of the bonds. And there seems no likelihood that this method ever 
would or ought to be applied to any settlement of debts of private bond- 
holders, even Americans. 

For purposes of equity and international good will there have been pro- 
posals that the federal government buy the bonds from their owners and 
then sue the eight states to recover their value with interest.“* From Su- 
preme Court decisions it seems clear that the national government can im- 
plead a state,” because its acceptance of the Constitution, containing Article 
III, is an implied consent given in advance to be sued. It would, however, 
require an Act of Congress to institute proceedings, and would stir up great 
opposition in the states proceeded against. If the federal government se- 
cured a favorable decision, tiere would arise the usual question of enforce- 
ment. It would be possible for the national government to pay the bonds 
without any recoupment from the states, if Congress were willing. 

To friends of judicial redress everywhere, as well as to the unfortunate 
bondholder, there does seem something wrong in a system which so shelters 
defaulting states from all accountability, that acts of repudiation and delin- 
quency should thus remain unilateral. The American commonwealths, se- 
cure behind their national government, face no pressure of danger such as 
might bring an independent state to terms. Even if haled into court by 
their sister states or by their national government, a decision against them 
remains for practical purposes unenforceable. The caveat emptor rule applies 
to purchasers of bonds as to other things, but the courts are open to them in 
case of unconscionable practice by the seller. 

Aside from any judicial difficulties, there are political questions also. 
Would the national government, for example, be willing to risk as a litigant 
a reopening of the question of the legitimacy of the reconstruction state 
governments supported, as some of them were, only by the national sword? 
The people of these states feel that to enter upon a judicial settlement of the 
carpet-bag bonds would be “like arbitrating the very right of self-govern- 
meuit itself.”’ 

OTHER CONSIDERATIONS 

In spite of all legal conclusions, there remains, as to some of these debts, 
questions of policy and of equity which have never been answered. 

In regard to the methods of repudiation, whether by statute, by constitu- 


* Charles P. Howland, “‘Our Repudiated State Debts,’’ Foreign Affairs, April, 1928. 
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tional provision, or by mere nonaction, it may be said that, while one or an- 
other of these methods may furnish a greater or less degree of difficulty as an 
internal matter, yet none of these methods as such, not even a state constitu- 
tion, absolves a people, or a state as a political corporation, from any liability 
which it may have. 

One type of argument against the settlement of these debts belongs only in 
the cheap politics of any state and carries its own refutation: that a legiti- 
mate legislature recklessly borrowed money entirely beyond the known ca- 
pacity of the state to repay, and that the money legitimately borrowed has 
been squandered in foolish projects of little or no benefit to the state; that 
the repayment then or now would enrich greedy speculators—somewhere. 
And that the foreign bondholders were a grasping lot anyhow, and deserved 
to lose their money, which would be taken from the toiling millions of 
America. ‘Was not some of this British gold loaned to us by a Jewish house 
in London which at this hour holds a mortgage on the Holy Places?” ex- 
claimed Governor McNutt of Mississippi! 

As to states whose courts have declared bonds to be invalid long after they 
were sold and the interest faithfully paid on them for years without question, 
the bondholders may well be doubtful as to which course is best in the inter- 
est of public morality, the decision of a court which holds a legislature or 
officers to be bound by the state constitution, thus allowing a confiscation of 
the debt; or the continued operation of financial laws and executive acts 
which would keep the state liable for the repayment of money which it has 
borrowed on every presumption of public faith. It can never be a pleasant 
task to any American to explain just why his legislature has violated the 
state constitution. And should not a state, morally at least, be estopped 
from raising questions of validity when it has taken borrowed money and 
spent it not only in public ventures, productive or not, but in paying the cur- 
rent expenses of the state? Would not a principal be bound by an ultra 
vires act of his agent if he had later adopted that act? 

Settlement of these bonds, if undertaken by the states, would almost cer- 
tainly be a settlement of compromise, so great has the interest grown with 
the lapse of years. This sort of settlement seems to be the only one that the 
warmest and best informed advocates of settlement seem to expect. It is 
the strong conviction of the writer that direct responsibility, even if it were 
assumed by the federal government, would not remove any real or alleged 
stigma now resting upon those states. The chief wrong of which the bond- 
holders complain is a denial of justice by the states, and this charge can be 
refuted only by remedial action of the states themselves. 

However, it must not be forgotten that our national government has by its 
own Constitution (Art. XI) cut off from foreign states and from their na- 
tionals all recourse to its own courts, unless delinquent states choose to be 
sued. Foreign bondholders can not be altogether blamed if to some extent 
they feel that the federal government has denied them justice and should 
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help to find some solution. It would seem that the most practical method of 
settlement would be by some sort of codperation between the delinquent 
states and the federal government, on the one hand, and the bondholders and 
perhaps their governments on the other. The states concerned have no in- 
ternational personality, and there is little to indicate that they would take 
the initiative as a group in trying to find asettlement. But in the interest of 
international equity and good will, the national government might take the 
initiative in helping the states reach a compromise agreement with foreign 
bondholders. Nor is the participation or aid of the governments of the ag- 
grieved bondholders necessary. It is not even desirable that the matter be 
made diplomatic. It should be kept as far as possible private and commer- 
cial, free from public issues, and possibly public controversies between the 
respective national governments. One settlement should be arranged to ad- 
just the rights of all bondholders, domestic and foreign, and such settlement 
should be final. Through a commission composed of financial and legal ex- 
perts, selected partly by the states themselves and partly by the federal 
government, compromise decisions might be reached and recommendations 
for necessary appropriations laid before the respective state legislatures. 
Surely some such plan as this should be faithfully tried in the effort to close 
up this long and painful chapter in the history of the South. 


PROCEDURE IN CASES INVOLVING IMMUNITY OF FOREIGN 
STATES IN COURTS OF THE UNITED STATES 


A. H. FELLER 


Referent am Institut fiir ausléndisches éffentliches Recht und V élkerrecht 


To the ever-increasing confusion of doctrine which makes up the law of 
sovereign immunity,! the courts of the United States have added procedural 
complications which, though not as weighty, are nevertheless as puzzling as 
any of the substantive rules. Of recent years the United States Supreme 
Court and the lower Federal courts have often had occasion to consider the 
method whereby the question of immunity was raised. The result has been 
the evolution of a set of rules so vaguely defined in the decisions as to offer 
little guidance to the bench and bar, and withal of interest to the scholar who 
finds that these rules exist in no other judicial system. 

At the outset it must be stated that the substantive problem as to whether 
the claim of the litigant to immunity should be granted, or the larger social 
issues involved in the whole subject, do not come under consideration here. 
Nor is the question as to how far the court is bound by an opinion of the 
executive on the immunity of a particular party before it, of any but indirect 
concern. The question is a much narrower one. How may the fact of the 
sovereign status of a litigant, or of property involved in a suit, be properly 
brought before the court for consideration?? 

The procedure in regard to the immunity of diplomats and consuls crystal- 


1 Among the more recent studies of the question of state immunity may be mentioned: 
Walton, “Immunity in the Laws of England, France, Italy and Belgium,” 2 Jour. Soc. Comp. 
Leg. (2nd Ser.), 252; Weiss, ‘‘Compétence ou incompétence des tribunauz 4 l’egard des Etats 
Etrangers,” Recueil de l’ Académie de Droit Int., 1923, I, 525; Hayes, ‘“‘Private Claims 
Against Foreign Sovereigns,’ 38 Harv. L. Rev. 599; Fraenkel, ‘‘Juristic Status of Foreign 
States,” 25 Col. L. R. 544; Mendelsohn-Bartholdy, ‘‘ Die Gerich:sbarkeit tiber fremde Staaten,” 
55 Juristische Wochenschrift, 2405; Kriickmann, ‘“‘Inldndische Gerichtsbarkeit tiber aus- 
liindische Staaten,” 1 Zeitschr. fiir Ostrecht, 161; Fairman, “Some Disputed Applications of 
the Principle of State Immunity,” 22 this JourNAL, 566; Hervey, ‘‘The Immunity of Foreign 
States when Engaged in Commercial Enterprises,’ 27 Mich. L. R. 751. See also the Conven- 
tion for the Unification of Certain Rules Concerning the Immunities of State Ships, Brussels, 
April 10, 1926, 13 Revue de Drow! Maritime Comp. 530; Hudson, Cases on International Law 
(1929), 561; report of the League of Nations Committee of Experts for the Codification of 
International Law on the legal status of government-owned ships employed in commerce, 
20 this JourNaL, Spec. Supp., 260; report on the competence of courts in regard to foreign 
states, 22 ibid., Spec. Supp., 117. 

2 The problem has received scant consideration by scholars. Some mention of it will be 
found in Fraenkel, loc. cit., p. 557; Hayes, loc. cit., p. 599; 30 Yale L. J. 526; 34 Harv. L. R. 
773. 
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lized at a rather early date. The Statute of Anne® as early as 1708 had 
provided for the drawing up of the sheriff’s list, and it was natural that a 
court in determining the claim of a litigant to diplomatic immunity would 
turn to see whether he was included in this list. The Foreign Office or the 
Department of State became the source of information as to which persons 
had been accorded diplomatic capacity. But whether the executive was the 
only permissible source must remain a question on which opinion will differ. 
In a large number of eighteenth century cases the privilege was asserted by 
an application to discharge the defendant supported by the latter’s own 
affidavit of facts+ or by the affidavit of the head of legation. But this was 
perhaps due to procedural peculiarities which have since ceased to exist.® 
In the later English cases a certificate of the Foreign Office always accom- 
panied the claim of privilege.6 Whether the certificate was conclusive was 
quite another matter, and the question was not definitely settled until 1928.7 
The courts in the United States also turned to the Secretary of State.* Yet 
there are instances where diplomatic immunity was accorded without execu- 


37 Anne, C. 12. 

4Cross v. Talbot (1725), 8 Mod. 288; Seacomb ». Bowlney (1744), 1 Wilson, 20; Triquet ». 
Bath (1764), 3 Burr. 1478; Heathfield v. Chilton (1767), 4 Burr. 2015; Malachi Carolino’s 
Case (1744), 1 Wilson, 78. In Engelke ». Musmann, (1928) A. C. 433, 440, counsel for plain- 
tiff argued that ‘‘the Court will take judicial notice of the status of a foreign sovereign or of an 
ambassador, and in case of doubt will inform itself through the Foreign Office, but this judi- 
cial notice is confined to the case of a representative directly accredited to the Crown or to 
the Foreign Office.”” The status of other persons is a question of fact to be determined in 
the ordinary way. This distinction finds little support in the authorities. 

5 In the practice of the period, process was begun by the arrest of the defendant, who had to 
submit to the jurisdiction to the extent of giving bail. The affidavit was a solemn means of 
making aclaim. Inall the cases cited, supra, note 4, the defendant evidently did not appear 
in the sheriff’s list, otherwise he would not have been arrested. 

6 Magdalena Steam Navigation Co. v. Martin (1859), 2 E. & E. 94, 113; Parkinson v. 
Potter (1885), 16 Q. B. D. 152; Macartney v. Garbutt (1890), 24 Q. B. D. 368; In re Suarez 
(1918), 1 Ch. 176. The Foreign Office certifies only those persons whose names have been 
returned to it by the head of legation. See a letter from the Foreign Office to the County 
Court of Kingston-on-Thames, 8 Jour. Soc. Comp. Leg. (N.8.), 279. 

7 Engelke v. Musmann, supra. An example of the earlier view is Fisher v. Begrez (1832), 
1 Cr. & M. 119, which held it not sufficient that the defendant’s name appeared in the sheriff's 
list. On the conclusiveness of the certificate of the Foreign Office regarding the status of a 
foreign state, see Duff Development Co. v. Kelantan, (1924) A. C. 797. On the status of a 
foreign sovereign, see Mighell v. Sultan of Johore (1894), 1 Q. B. 149. But cf. the Charkieh 
(1873), L. R. 4 Ad. & Ecc. 89. The Parlement Belge (1880), 5 P. D. 197, and the Porto 
Alexandre (1920), P. 30, are often cited as illustrations that the Foreign Office’s statement 
regarding the status of a state-owned ship is conclusive. But quaere whether the decisions 
sohold. For the contrary German view of the conclusiveness of a certificate of the executive, 
see decision of the Oberlandesgericht of Darmstadt, Dec. 20, 1926, 1 Zeitschrift fiir ausl. off. 
Recht und Vélkerrecht, 11, 204, and see infra p. 91. 

8U.S. v. Liddle, 2 Wash. C. C. 205, Fed. Cas. No. 15,598 (C. C. Pa. 1808); U. S. ». 
Benner, Baldwin, 234, Fed. Cas. No. 14,568 (C. C. E. D. Pa. 1830); U.S. v. Jeffers, 4 Cranch 
C. C. 704, Fed. Cas. No. 15,471 (C. C. D. C. 1836); Lonsdale Ship v. Bibily (1925), 126 Misc. 
445, 213 N. Y. Supp. 170; Tailored Woman, Inc. v. Bibily (1925), 212 N. Y. Supp. 704. 
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tive intervention,’ notably where the privileges of a foreign diplomat ac- 
credited to a third state were involved.” It is remarkable that as late as 
1890 the Supreme Court of the United States found it necessary to declare 
that it had the right to accept the certificate of the State Department as to 
whether the defendant was a privileged person or not."! 

Diplomats were familiar figures in international intercourse. But prop- 
erty belonging to the sovereign rarely crossed the borders of his own state. 
Yet curiously, the question of how a sovereign’s claim that immunity be ac- 
corded his property should be brought before the court was raised in the 
United States Supreme Court as early as 1818." A British ship was 
brought before a prize court. The Spanish consul interposed a claim for 
restitution of the property on the ground that it was captured in neutral 
Spanish waters. The refusal of the lower court to listen to this plea was 
upheld. Only an official authorized to represent the sovereign could make 
such aclaim. A consul ‘‘is not considered as a minister or diplomatic agent 
of his sovereign, interested by virtue of his office to vindicate his preroga- 
tive.’’8 

It was a hundred years before the question was again raised expressly. 
Meanwhile the practice of courts developed haphazardly. Chiefly it was 
influenced by the analogy of diplomats, and it became usual for the claim 
of immunity to be brought up by an official of the government. In England, 
when a ship belonging to a foreign sovereign was sued, the established 


9 These are generally cases involving consuls. Valarino v. Thompson (1853), 7 N. Y. 575; 
U.S. v. Trumbull, 48 Fed. 94 (S. D. Cal. 1891); Baiz v. Malo (1899), 27 Misc. 685, 58 N. Y. 
Supp. 806. In Herman v. Apetz (1927), 130 Mise. 618, 224 N. Y. Supp. 389, the wife of a 
minister was held to have waived her immunity. The court did not advert to the fact that 
her claim did not have the support of a certificate from the Secretary of State. Similarly, 
in many cases in which immunity was refused to consuls, no question was raised as to the 
propriety of the defendant’s own presentation of his claim. St. Luke’s Hospital v. Barclay, 
3 Blatchf. 259, Fed. Cas. No. 12,241 (C. C.S. D. N. Y. 1855); Gittings v. Crawford, Taney 1, 
Fed. Cas. No. 5,465 (C. C. Md. 1838); Savie v. City of New York (1922), 203 App. Div. 81, 
196 N. Y. Supp. 442. 

10 Holbrook v. Henderson (1851), 6 N. Y. Super. Ct. 619; Carbone v. Carbone (1924), 
123 Misc. 656, 206 N. Y. Supp. 40. 

1 In re Baiz (1890), 135 U. S. 403. The District Court in this case speaks of two sorts of 
evidence as admissible to show diplomatic status, a certificate from the Secretary of State, 
and proof of the exercise of the principal diplomatic functions. 

12 The Anne (1818), 3 Wheat. 435. 

13 In the Vrow Anna Catharina (1803), 5 C. Rob. 15, the Portuguese consul was allowed to 
claim restitution of a ship captured in violation of Portuguese neutrality. It does not ap- 
pear in the case whether or not he was expressly authorized by his government to do so. 
The Anne was followed in the recent case of Lyders v. Lund, 32 F. (2d) 308, (N. D. Cal. 
1929). Suit was brought against a consul for services rendered as attorney for the Royal 
Consulate of Denmark. The consul appeared specially to object to the jurisdiction. His 
motion to dismiss the bill was denied on the ground that, the claim of immunity being predi- 
cated on the fact that the state of Denmark would be affected by the judgment, it must be 
shown that the defendant was authorized by his state to interpose such a claim, his office not 
conferring such authority ipso facto. 
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practice was for the Admiralty Advocate to appear and protest against the 
jurisdiction of the court.“ In one instance at least the foreign minister 
also appeared in the suit.“ In the famous case of the Parlement Belge, 
the Attorney General filed an information and protest. Here indeed the 
Admiralty Advocate contended that the Crown’s declaration that a ship 
was entitled to immunity was conclusive, a contention tacitly rejected by 
the court, since it went on to decide the question for itself. But it was not 
unknown for the diplomatic representative of the claimant state to com- 
municate the facts of its ownership to the Foreign Office, which would in 
turn forward it to the court for its information.!” In the post-war cases, 
the variations in practice became greater, as will subsequently appear.'® 
Where the sovereign himself was a litigant, it was never doubted that he 
could himself raise the question, whether as defendant!® or as plaintiff, in 
defense to a counterclaim.2® Where his status as an independent sovereign 
appeared doubtful to the court, it would of its own motion communicate 
with the Foreign Office.”! 

In the United States federal courts, the practice since 1796 *? had been for 
the Attorney General of the United States, or a law officer acting under his 
direction (usually the district attorney), to file a suggestion of immunity 
with the court.2* But in the State courts other practices obtained. In 
Mason »v. Intercolonial Railway of Canada,* the defendant railway did not 
appear, but a member of the bar acting as amicus curiae brought before the 
court a suggestion that the railway was owned by the King of Great Britain 
and was entitled to immunity, accompanying the suggestion with affidavits 
from the Minister of Justice and Attorney General of Canada. In its 
opinion allowing immunity, the Massachusetts court expressly sanctioned 
this practice. With the increase of cases involving the immunity of states 
during the World War, the method of the Federal courts was evidently 
found too cumbersome. In almost every case the question was brought 
before the court by counsel for the foreign minister, acting as amicus curiae, 
or by the filing of a suggestion by the minister.“ The Department of State 


14 The Constiiution (1879), L. R. 4 P. D. 39; the Prins Frederik (1820), 2 Dod. 451; the 
Parlement Belge, L. R. 4, P. D. 129 (1879), L. R. 5 P. D. 197 (1880). 

1 The Constitution (1879), L. R. 4 P. D. 39. 16 Supra, note 14. 

17 The Jassy (1906), P. 270; the Porto Alexandre, supra. 18 See infra p. 90. 

19 Duke of Brunswick v. King of Hanover (1844), 6 Beav. 1; De Haber v. Queen of Portugal 
(1851), 17 Q. B. 196; Vavasseur v. Krupp (1878), 9 Ch. D. 351; Mighell v. Sultan of Johore 
[1894], 1 Q. B. 149. 

20 The Newbaitle (1885), L. R. 10 P. D. 33; South African Republic v. La Compagnie 
Franco-Belge (1898), 1 Ch. 190; U. 8. S. R. v. Belaiew, 42 L. T. R. 21 (K. B. Div. 1925). 

21 The Charkieh, supra; Mighell v. Sultan of Johore, supra. 

22 The Cassius (1796), 2 Dall. 365; McFaddon »v. Schooner Exchange (1812), 7 Cranch, 
116. *% The Aitualita, 238 Fed. 909 (C. C. A. 4th, 1916). 

24197 Mass. 349, 83 N. E. 876 (1908). 

% Johnson Lighterage Co. No. 24,231 Fed. 365 (D. N. J. 1916) (counsel for Russian Gov- 
ernment appearing as amicus curiae) ; the Maipo, 252 Fed. 627 (S. D. N. Y. 1918) (suggestion 
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was merely called upon to certify that the person making the suggestion 
was an accredited diplomatic official.2* The courts, indeed, were usually 
doubtful as to the propriety of the method, but in no case was jurisdiction 
refused on the ground that the question was improperly raised.?’ 

The first authoritative disapproval of the practice was Ex parte Muir,”® 
decided by the Supreme Court in 1921. In a libel suit against a vessel for 
damages arising out of a collision, counsel for the British Embassy appeared 
as amicus curiae and suggested that process be quashed because the ship had 
been requisitioned by the British Government. The suggestion was over- 
ruled, and the master of the ship applied to the Supreme Court for a writ of 
prohibition preventing the District Court from proceeding with the suit. 
The actual ground of decision was that the issuance of the writ of prohibition 
was discretionary. But in a powerful dictum, the court referred to the 
procedure which had been followed as ‘‘a marked departure from what 
theretofore had been recognized as the correct practice; and in our opinion 
the libelant’s objection to it was well taken. The reasons underlying that 
practice are as applicable and urgent now as in the beginning, and are suf- 
ficiently indicated by observing that it makes for better international 
relations, conforms to diplomatic usage in other matters, accords to the 
Executive Department the respect rightly due to it, and tends to promote 
harmony of action and uniformity.” Properly to raise the question it was 
necessary either for the foreign state or its authorized representative to 
appear as a suitor, ‘‘and, if there was objection to appearing as a suitor in a 


foreign court, it was open to that government to make the asserted public 
status and immunity of the vessel the subject of diplomatic representations 
to the end that, if that claim was recognized by the Executive Department 
of this government, it might be set forth and supported in an appropriate 
suggestion to the court by the Attorney General, or some law officer acting 
under his direction.”” The authorities cited to support this as the only 


filed by Chilean Chargé d' Affaires); The Roseric, 254 Fed. 154 (D. N. J. 1918) (counsel for 
British Embassy appearing as amicus curiae); the Adriatic, 258 Fed. 902 (C. C. A. 3rd, 1919) 
(same procedure) ; the Carlo Poma, 259 Fed. 369 (C. C. A. 2nd, 1919) (suggestion by Italian 
Ambassador); the Claveresk, 264 Fed. 276 (C. C. A. 2nd, 1920) (held the admission ofa 
suggestion from the British Ambassador to be solely within the discretion of the court. 
The question at issue, however, was not one of immunity, but as to whether there had been a 
breach of charter-party). The Rogday, 279 Fed. 130 (N. D. Cal. 1920), goes farther than 
any other case. In an action in rem by the Russian Socialist Federated Soviet Republic, it 
was held proper for Boris Bakhmetieff, representative of the former Kerensky government, 
to file a suggestion with the court that the plaintiff was not the recognized government 
of Russia. 

26 See, e.g., the Maipo, 252 Fed. 627 (S. D. N. Y. 1918). 

27 A suggestion from counsel for the French Government appearing as amicus curiae was 
rejected in the Florence H., 248 Fed. 1012 (S. D. N. Y. 1918). But the suggestion was 
couched in unusual terms. Instead of claiming immunity, it argued that the court should 
relinquish jurisdiction because of the diplomatic complications involved. 

28 254 U.S. 522 (1921), annotated in 34 Harv. L. R. 773; 30 Yale L. J. 526. 
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proper practice are hardly convincing,’ but the dictum was made the basis 
of a definitive decision in the Pesaro.2° This was an appeal from a dismissal 
of a libel in rem for want of jurisdiction. The court below had received a 
direct suggestion from the Italian Ambassador that the ship was owned by 
Italy. The Supreme Court held it error to entertain the suggestion. When 
the case came up again, the Italian Ambassador appeared on behalf of the 
Italian Government, and the claim of immunity was upheld.** This last 
case finally settled the point which the court had expressly left open in the 
Anne,” that the foreign diplomat could appear in the suit without the con- 
sent of the Government of the United States. 

It now being settled that in default of a suggestion from the executive 
department, the foreign government must appear in the suit, it became 
necessary to determine what was a proper appearance to raise the question. 
In the Sao Vicente * a consul-general was held not authorized by virtue of 
his office to enter a claim for immunity. In the Gul Djemal * the master of 
a state-owned ship used for trading purposes was held similarly incompe- 
tent. A curious dictum seems to hint that if it had been a naval vessel the 
result might have been otherwise.* But, if the question is one of authoriza- 


29 All the cases cited are ones in which the government or its authorized representative 
appeared (the Sapphire (1870), 11 Wall. 164; the Santissima Trinidad (1822), 7 Wheat. 
283), or where the suggestion was made by the executive (the Cassius, supra; the Exchange, 
supra; the Pizarro, 19 Fed. Cas. No. 11,199; the Constitution, supra; the Parlement Belge 
supra). Yet it fails to cite a single case in which the practice followed by the lower court 
had been allowed, and it fails to note that in not a single one of the cases cited was it sug- 
gested that the method there followed excluded others. 

80255 U.S. 216 (1921). 

31 Berizzi Bros. Co. v. 8. S. Pesaro (1926), 271 U. S. 562. 

#23 Wheat. 435, 446 (1818). ‘‘It is admitted that a claim by a public minister . . . in 
behalf of his sovereign would be good. Fut in making this admission it is not to be under- 
stood that it can be made in a court of justice, without the assent or sanction of the govern- 
ment in whose courts the cause is depending. That is a question of great importance, upon 
which this court expressly reserve their opinion.” 

% The Sao Vicente (1922), 260 U. S. 151. This case has a curious history. The Sao 
Vicente was libelled and a claim was entered by the Transportes Maritimos do Estado, which 
set up immunity as a department of the Government of Portugal. The answer was verified 
by the Portuguese vice-consul. The lower court held this bad as a mere suggestion by an 
unauthorized official, failing to discuss the question whether the claimant itself could raise 
the question. The Consul-General of Portugal then brought certiorari to the Supreme Court, 
which sustained the lower court as mentioned above. In 1923, after decree was rendered, 
the claimant presented a suggestion by the Portuguese Minister. This was again held in- 
sufficient, 295 Fed. 829 (C. C. A. 3rd, 1924). Asa final effort, the Portuguese Minister, by 
original petition in the Supreme Court, sought a writ of prohibition against any further ac- 
tion in the proceedings. The Supreme Court could see no reason for granting such ex- 
traordinary relief when there had been plenty of time to interpose immunity in the regular 
manner. Jn re Transportes Maritimos do Estado (1924), 264 U. S. 105. 

264 U.S. 90 (1924). 

% “Although an officer of the Turkish navy, he was performing no naval or military duty, 
and was serving upon a vessel not functioning in a naval or military capacity.” 
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tion to claim the prerogatives of sovereignty, it is difficult to see why a naval 
officer should be in a more favored position. 

But this distinction between the failure of the foreign government to 
appear and appearance by an unauthorized person, had by no means been 
made clear, and the inferior courts, failing to recognize it, found themselves 
in difficulties. Thus in the Secundus,* in a libel suit against a ship, the 
French Consul-General filed a suggestion of a claim of title. On the au- 
thority of Hx parte Muir this was held insufficient, and the French Republic 
was given sixty days to present a claim through diplomatic channels. 
Instead of doing this, the French Chargé d’A ffaires attempted to intervene 
in the suit for the interest of the Republic of France and prayed to defend. 
This again was held insufficient and the sale of the ship ordered.*’ Yet the 
intervention of the claimant state through its diplomatic representative was 
precisely what had been allowed by the Supreme Court in Berrizi Bros. Co. 
v. 8. S. Pesaro.*® 

In cases involving governmental agencies and state-owned corporations, 
this distinction is more difficult to detect. Furthermore the question has 
not yet been decided by the Supreme Court,*® and as a result the practice 
of courts is as divergent as it formerly was in regard to state ships. In 
Pilger v. U. S. Steel Corporation,*® the British Public Trustee was sued. 
The defendant appeared specially and filed an answer in the nature of 
a plea to the jurisdiction. In Coale v. Société Codperative Suisse des 
Charbons *! the suit was against a corporation whose stock was owned 
by the Swiss Confederation. The corporation set up a claim to immunity in 
its answer. In both cases immunity was refused without any mention 
of the propriety of the practice. In Bradford v. Director General of Rail- 
roads of Mexico “ the defendant did not appear, and it was held proper for 
his attorney to file an amicus curiae affidavit. Immunity was allowed. In 
United States v. Deutsche Kalisyndikat Gesellschaft,“ a corporation owned 
by the French Republic was defendant. The French Ambassador attempted 
to induce the State Department to intervene, but the Secretary of State in- 
formed the Attorney-General that the department did not favor immunity, 
and the ambassador then asked leave to intervene on behalf of France as a 
party defendant. The request was granted, but the claim of immunity de- 


%*13 F. (2d) 469 (E. D. N. Y. 1926). 

5715 F, (2d) 711 (E. D. N. Y. 1926). The court calls the document filed by the Chargé 
@ Affaires a “‘suggestion.”’ But it would appear to be much more than that from the text as 
printed in the report. 38 271 U.S. 562 (1926). 

3° The question was presented in two cases which came before the Supreme Court. In one 
the writ of error was dismissed for lack of a federal question (Transportes Maritimos do 
Estado, supra); in the other the court denied certiorari (Kunglig Jarnvagsstyrelsen v. Dexter 
& Carpenter, 280 U. S. 579). 4097 N. J. Eq. 102; 127 Atl. 103 (1925). 

“ 21 F. (2d) 180 (S. D. N. Y. 192). Note that this case was decided after the Supreme 
Court’s decision in Ex parte Muir. 

“278 S. W. 251 (Tex. 1925). #31 F. (2d) 199 (S. D. N. Y. 1929). 


90 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


nied. In only one case has the question received consideration. In Kunglig 
Jarnvagsstyrelsen v. Dexter & Carpenter,“ a corporation owned by the 
Swedish Government brought suit. The defendant set up a counterclaim 
against which the plaintiff protested on ground that it was entitled to im- 
munity. The reasoned opinion of Judge Learned Hand, that the plaintiff’s 
contention must be rejected on the ground that it was not properly before the 
court, has been recently upheld by the Circuit Court of Appeals.“ 

Before examining the validity of the arguments advanced in this and other 
opinions, two striking facts must be borne in mind. First, while Ex parte 
Muir settled the rule for the Federal courts,** the State courts have refused to 
follow suit.‘7 Second, the doctrine has never received support in any other 
country than the United States. The British cases of the Parlement Belge * 
and the Jassy *® are often cited as if they supported the rule. But, though 
the same practice was there followed, it was not intimated that it was the 
only proper one. In fact, there is contrary British authority. In Compania 
Mercantil Argentina v. U. 8. Shipping Board,*° the Shipping Board was sued 
in personam. The defendant applied to set aside the writ, and the American 
Ambassador, without making himself a party, furnished the court with a 
certificate regarding the defendant’s status. Immunity was allowed without 
any intimation that the suggestion was improper. Even a private ship- 
owner has been allowed to set up the fact that his ship had been requisitioned 
by his government.*! What effect the ruling in Engelke v. Musmann,” that 
the statement of the Foreign Office is conclusive on the court, may have on 
English practice, is problematical. Also noteworthy is the Scotch case of 
The Victoria v. The Quillwark, where the United States Shipping Board, 
in an action in personam, was itself allowed to set up a claim of im- 
munity.** 

300 Fed. 891 (S. D. N. Y. 1924). 

# 32 F. (2d) 195 (C. C. A. 2nd, 1929). Certiorari was denied by the Supreme Court, Oct. 
21, 1929. In Molina v. Comision Reguladora del Mercado de Henequin (1918), 91 N. J. L. 
382, 103 Atl. 397, a corporation owned by the State of Yucatan was sued. The defendant 
called attention to a letter from the Mexican Ambassador to the Secretary of State regarding 
its immunity. The court refused to consider the communication because not addressed to 
it. The State Department and the Mexican Ambassador had declined to intervene. The 
case turns, however, on the point that a political subdivision is not entitled to immunity. 

« The rule was followed in Societa Commerciale Italiana di Navigazione v. Maru Naviga- 
tion Co., 280 Fed. 334 (C. C. A. 4th, 1922), and in the Secundus, supra. 

47 “However the objection may be presented by the foreign sovereign, the court must give 
heed to it.” De Simone ». Transportes Maritimos do Estado (1922), 191 N. Y. Supp. 864, 
199 App. Div. 602; Bradford v. Director General of Railroads of Mexico, 278 S. W. 251 
(Tex. 1925). 

“QL. R. 4 P. D. 129 (1879), L. R. 5 P. D. 197 (1880). 49 (1906), P. 270. 

5040 Times L. R. 601 (Court of Appeal, 1924). 

&t The Messicano, 32 Times L. R. 519 (Prob., Div. & Adm. Div. 1916). Cf. the Crimdon, 
35 Times L. R. 81 (Prob., Div. & Adm. Div. 1918). Note also the Jupiter (No. 1), (1924) P. 
236, in which the U.S. S. R. appeared in the suit. 

52 (1928), A. C. 433. 53 1922 Scots Law Times, 68 (Court of Sessions, 1921). 
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The German practice would clearly not permit of such a rule as that of 
Ex parte Muir. The determination of jurisdiction is solely a question for the 
court. It is completely free from administrative interference. The only 
check on its exercise of jurisdiction over a foreign state is that the proper 
administrative official of the particular German state in which suit is brought 
may bring the question of competence before a judicial authority instituted 
to decide on conflicts of jurisdiction (in Prussia, the Gerichtshof zur Ents- 
cheidung der Kompetenzkonfiikte).» In this court the question of immunity 
may be raised only by the executive. But in the first instance, the court 
may consider the question of immunity no matter how raised. Thus, one 
finds immunity claimed by the Turkish Military Fiskus,** by the Polish State 
Loan Bank,*’ by a public corporation of Poland,** by the Belgian Railway 
Fiskus.*® The nearest approach to the American situation is in the case in- 
volving the Ice King.°° The U. 8. Shipping Board was sued for damages 
arising out of a collision. The defendant raised the question of immunity 
itself and the claim was granted. 

Germany, however, is a country where not only are the courts unusually 
free from executive interference, but also one which has been extremely 
liberal in granting immunity to states." Yet even in countries where 
liberality in this respect has not gone as far, in France, Belgium, and Egypt, 
the courts have sanctioned practices similar to those condemned by the 
United States Supreme Court. French jurisprudence furnishes one of the 

4 “Die Entscheidung liegt in der Hand des Gerichis, an eine elwaige Regierungserklérung 
wtirde es nicht gebunden sein.” 1 Stein-Jonas, Zivilprozessordnung, 24 (14th ed. 1928): 
“ Nach deutschen Staats- und Verwaltungsrecht hat grundsdlzlich jede Behérde tiber alle Fragen, 
die fiir ihre Entscheidung von Bedeutung ind, selbsténdig zu entscheiden, auch wenn diese 
Fragen aus einem anderen Zustdndigkeitsgebiet stammen, ohne an die Auffassung der in dem 
anderen Gebiet zustdndigen Behérde gebunden zu sein. . . . Auch das Auswartige Ami vertriit 
diese Meinung und erklart, zu keiner Zeit sei der Standpunkt vertrelen worden, dass seine Mein- 
ung fiir die Urteilsfindung eines deutschen Gerichis bindend sei.” Oberlandesgericht of Darm- 
stadt, Dec. 20, 1926, supra. 

55 An example of this procedure is the famous Hellfeld case, Gerichtshof zur Entscheidung 
der Kompetenzkonflikte, 5 this JourRNAL, 1911, 490. See also decision of the same court, 
June 27, 1925, Juristische Wochenschrift, 1926, 402, where the Bulgarian State, whose credits 
were attached, refused to avail itself of its right of objection, and the question of competence 
of the lower court was brought up by the Prussian Ministerprasident. 

56 Gerichtshof zur Entscheidung der Kompetenzkonflikte, May 29, 1920, Juris‘ische 
Wochenschrift, 1921, 772; same court Dec. 4, 1920, Juristische Wochenschrift, 1921, 1478. 

57 Gerichts. zur Entsch. der Komp., March 12, 1921, Juristische Wochenschr., 1921, 1480. 

58 Oberlandesgericht of Breslau, Oct. 29, 1921, 42 Rechtsprechung der Oberlandesgerichie, 44. 

59S. B. v. Belgian Railway Fiskus, Reichsgericht, Dec. 12, 1905, 62 Enischeidungen des 
Reichsgerichts in Zivilsachen, 165. 

6°§. G. 8. v. U. S. Shipping Board, Dec. 10, 1921, 103 Entscheidungen des Reichsgerichis in 
Zivilsachen, 274. 

6! See in support of this Allen, Position of Foreign States before German Courts (1928), 
passim; Mendelsohn-Bartholdy, ‘‘ Die Gerichtsbarkeit iiber fremde Staaten,” 55 Juristische 
Wochenschrift, 2405; Loening, Die Gerichisbarkeit tiber Fremde Staaten und Souverdne (1903), 
Fesigabe f. Fitting, 169 (an older study much cited in Germany). 
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very few cases in which the problem was expressly considered. In a suit 
arising out of a collision involving a ship owned by the British Government 
but operated by a private company, the immunity of the vessel was asserted 
by the captain. It was objected that the latter had no standing to invoke 
such a defense. The answer of the court was that since the company and the 
captain were agents of the British Government, ‘‘le capitaine a donc qualité 
pour opposer a Vaction en responsabilité intentée par la Société intimée tous les 
moyens que le gouvernement anglais, qu’il représente, pourrait lui opposer lui- 
méme et notamment Vexception d’exterritorialité.” * In a suit against a 
private corporation for infringement of patents, the corporation was allowed 
to show that it had acted as agent for the British Government and was im- 
mune from suit. The United States Shipping Board has also been allowed 
to set up claims of immunity without joining the American Ambassador or 
appealing to the executive.® 

The incompetence of tribunals to judge them has been advanced by po- 
litical subdivisions, though unsuccessfully,® and by the administration of a 
state railroad, successfully.“ In Belgium, the Tribunal de Commerce of Ant- 
werp has allowed the captain of a ship owned by the Portuguese Transportes 
Maritimos do Estado, who was being sued for damages caused by delay, to 
set up the incompetence of the court on the ground that the suit in essence 
was against the Portuguese State.*’ But instances where the state intervened 
as a party also exist.°* A recent case in the Mixed Tribunal of Alexandria 
presents the interesting situation of a private corporation appearing in an 
attachment proceeding against a vessel, and raising the successful claim of 
immunity on the ground of ownership of the vessel by the Soviet Govern- 
ment. The corporation is described as appearing “in the quality of agent 
of the Soviet merchant fieet which itself represents the Union of Socialist 

62 Saabrok v. Société Maritime Auxilliare de Transports, Cour d’Appel de Rennes, June 
29, 1918, 18 Rev. de Droit Int. Privé, 743. Similarly in the Campos v. Compagnie des Char- 
geurs Réunis, Trib. de Commerce de Havre, May 9, 1919, 46 Journal du Droit Int. 747, the 
captain of a Brazilian ship was permitted to intervene and object against an attachment on 
the ground of immunity. 

88 Esnault-Pelterie v. A. V. Roe Co., Ltd., Trib. Civ. Seine, April 1, 1925, 52 Journ. du 
Droit Int. 702. 

6 The Avensdaw, Trib. de Commerce Rouen, Jan. 20, 1922, 34 Rev. Int. du Droit Maritime, 
1074. 

6 Ville de Généve v. Consorts de Cibry, Cour d’Appel de Paris, June 19, 1894, Dalloz 
(1894) II, 513; Crédit Foncier d’Algérie et de Tunisie ». Département d’Antiquoia, Trib. 
Civ. Seine, Déc. 11, 1922, 18 Rev. de Droit Int. Privé, 748. See, also, Société le Gostorg v. 
Association France-Export, Court of Cassation, Feb. 19, 1929, 24 Rev. de Droit Int. Privé, 266. 

6° Carretier v. Chemin de Fer d’ Alsace Lorraine, Cassation, May 5, 1885, Dalloz (1885), I, 
341, 13 Journal du Droit Int. Privé, 83. 

87 The Pangim, July 12, 1923, 4 Rev. de Droit Maritime Comp. 213. The Portuguese 
department here involved has figured prominently in the American jurisprudence on the 
subject. See supra, note 33. 

68 Etat Portugais v. Sauvage, Cour d’Appel de Bruxelles, June 27, 1921, Pasicrisie Belge 
1921, 53. 


rr 


i 

t 

ti 

1 
14 
4§ 
13 
D 
Ge 
zic 
bu 
1 
Ad 
Dr 
7 
Fek 


IMMUNITY OF FOREIGN STATES IN COURTS OF THE UNITED STATES 93 


Soviet Republics.”’°* Similarly the incompetence of the court has been ad- 
vanced by the captain of the libelled ship.’° 

Italy stands at the extreme of the countries which favor restriction of 
immunity.”! Yet the Court of Cassation found nothing to object in the 
reception by the court of first instance of a certificate from the Russian 
Ambassador setting forth that the defendant in a suit before it was a Russian 
state corporation.” The attempt of the United States Shipping Board to 
secure immunity before the Italian courts has not been successful. But 
apparently it was never doubted that the question could be brought before 
the court for decision by the Shipping Board itself.” 

The practice of the other states of Europe can hardly be said to have 
developed as yet. Poland has evidently set itself on the paths followed by 
the German courts and considers the question of immunity one to be de- 
termined by the court of its own motion.” Cases involving immunity of 
state agencies have arisen in Hungary,’® Czechoslovakia,” Switzerland, 7 
and Portugal,’* and the defendant itself was allowed to set up the incompe- 
tence of the court. 

One sole reminder of the American practice is to be found in Canada. An 
application was made for the release of a ship from arrest on the ground that 
it belonged to the Government of Indo-China. The court was furnished by 
the Minister of Justice with a communication from the French Consul- 


69 The T'chitchérine, Trib. Mixte d’Alexandrie, Nov. 8, 1927. See also National Naviga- 


tion Co. v. Tavoulardis et Cie., 19 Gazette des Tribunaux Mizies, 251; Borg v. Caisse 
Nationale d’Epargne Frangaise, Trib. Civil d’Alexandrie, Nov. 29, 1924, 16 Gazette des 
Tribunaux Miztes, 123. 

70 Hall v. Administration des Port et Phares, Court of Appeal of Alexandria, Nov. 24, 1920, 
11 Gazette des Tribunauz, 23. 

71 For typical Italian decisions see Elmilick v. Bey of Tunis, Court of Lucca, April 2, 1886, 
14 Journal du Droit Int. Privé, 50; Nobili v. Charles I of Austria, Cassation, March 11, 1921, 
48 Journal du Droit Int. Privé, 626; French Government v. Serra, Court of Appeal of Genova, 
May 4, 1925, 17 Rivista di Dir. Int. 540; Rumanian State v. Trutta, Cassation, March 
13, 1926, 18 Rivista di Dir. Int. 252; Greek State ». Capone, Court of Appeal of Naples, July 
16, 1926, 19 Rivista di Dir. Int. 102. 

72 Russian Commercial Representation v. Tessini, Cassation, June 12, 1925, 18 Rivista di 
Dir. Int. 249. 

73U. S. Shipping Board v. Consorzio Importazione Carboni Fossili, Court of Appeals of 
Genova, April 24, 1925, 12 Rev. de Droit Maritime Comp. 350; Societa Riunite di Assicura- 
zioni v. U. S. Shipping Board, Court of Appeals of Naples, Dec. 2, 1925, Monitore dei Tri- 
bunali, 1926, 336. 

4 Decision of the Supreme Court, Oct. 29, 1925, Gazeta Sadowa Warszawska, 1926, 146, 
1 Zeit. fiir Ostrecht, 272 (involving Italian military attaché). 

% Royal Hungarian Supreme Court, Aug. 1, 1916, 1 Zeit. fiir Ostrecht, 297 (Turkish Fiskus). 

7 Decision of the Supreme Court, Oct. 12, 1920, 1 Zeit. fiir Ostrecht, 252 (Austrian Railway 
Administration). 

7 Ministére des finances autrichien v. Dreyfus, Trib. Fédéral, March 13, 1918, 15 Rev. de 
Droit Int. Privé, 172 (immunity denied). 

78 Public Prosecutor for the Treasury v. U. S. Shipping Board, Court of Appeal of Lisbon, 
Feb. 13, 1926, 11 Gazeta Judicial Porta Delgada, No. 170 (2nd ser.) 68 (immunity denied). 
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General to the Under-Secretary for Foreign Affairs, accompanied by a 
suggestion of lack of jurisdiction from the Minister of Justice himself.’® 
But in view of the scarcity of cases dealing with sovereign immunity in the 
Canadian courts, it can hardly be said that Canadian practice is committed 
to follow the lines of that of the United States. 

Not only does the procedure of foreign courts afford no parallels to the 
rule of Ex parte Muir, but there are several Anglo-American decisions which 
it is difficult to reconcile with it. In a suit between private persons it has 
been held permissible for one of the litigants to raise the question of immu- 
nity of a foreign government.’ A remarkable case is Nankivel v. Omsk All- 
Russian Government.*® A bank was served with an order for examination 
in proceedings supplementary to a judgment obtained against the Omsk 
Government, which was already defunct. The bank moved to vacate the 
order on the ground that the judgment, which had been rendered by default, 
was void because given against a sovereign. The New York Court of Ap- 
peals supported this contention, even though the government had not been 
recognized by the United States, had not appeared in the suit to set up im- 
munity, and even though the question was raised by a private party. Of the 
same nature is the situation suggested by the Western Mazd,*! where a 
private party whose ship was libelled in rem was allowed to set up the fact 
that no cause of action ever arose because at the time of the alleged collision 
the ship was owned by a sovereign state.** The inconsistency of this with 
Ex parte Muir was recognized in the Augustine,** where the court attempted 
a reconciliation by permitting the private party to set up the fact that no 
lien attached, but holding that the defense of immunity from arrest was a 
personal privilege of the sovereign. 

But, in spite of the array of authorities against it, cannot the rule of 
Ex parte Muir, nevertheless, find justification in principle? The best rea- 
soned opinion supporting it is that of Judge Hand, cited above.™ 
The bare fact of sovereignty, it is said, does not disturb the existence of facts 
upon which jurisdiction depends. The acts of the sovereign outside its own 
territory create the same rights and obligations as though only private 
persons were concerned. The court declines to judge these acts only because 
of comity between the foreign sovereign and its own: 

To assert the immunity is a step involving possible political conse- 
quences, since the sovereign so declares his unwillingness to accept the 


decision of the courts of a friendly power. This he may be unwilling 
to do. On the other hand, it is unfair to private litigants that they 


79 Brown v. 8. S. Indochine (1923), 21 Ex. Ct. of Canada 406. 

80 Wadsworth v. Queen of Spain (1851), 17 Q. B. 215. 

81 237 N. Y. 150, 142 N. E. 569 (1923). & 257 U.S. 419 (1921). 

% In the Western Maid, the ship had been formerly owned by the United States, but in the 
Tervaete, 38 Times L. R. 825 (Court of Appeal, 1922), which reached the same result, a 
foreign government had been the former owner. 

“8 F. (2d) 287 (S. D. N. Y. 1924). 
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should be deprived of a trial through the intervention of one whose 
authority the sovereign may rightly repudiate, or merely by a sug- 
gestion which falls short of a claim of right. Therefore nothing short 
of a claim made by intervention as a suitor will serve, and obviously 
this can be done only by some one authorized to assert the sovereign’s 
prerogative. 


Since the authorities dealt only with libels 7m rem against vessels, Judge 
Hand goes on to contend that there is no difference between such an action 
and one in personam against an agency of the sovereign. ‘When the claim- 
ant appears and claims the ship, he in fact takes the position of reus, and the 
suit proceeds between the parties.” 

Of the logical argument here constructed, it need only be said that it bases 
itself on the assumption that the question of sovereign immunity is purely 
one of comity, and the jurisdiction of the court is not affected until the sover- 
eign expressly sets up his claim, an assumption which can by no means be 
said to have found universal acceptance.® The argument often advanced 
by others, that a claim of immunity involves political consequences and 
should therefore be made through the executive, cannot sound very convinc- 
ing in view of the fact that the foreign government itself may appear in the 
suit. Equally difficult to understand is the contention that “it is unfair to 
private litigants that they should be deprived of a trial through the interven- 
tion of one whose authority the sovereign may repudiate.”’ But, repudiation 
by the sovereign of the authority of the person who had purported to repre- 
sent him would be just what the private litigant would most desire, since it 
would mean the repudiation of the claim of immunity. 

Against these arguments from policy must be set the fact that the method 
of joining a government, and still more so of communicating with the De- 
partment of State, is cumbersome and makes for delays in which the one to 
suffer is not the government but the private litigant. It is not enough to say 
that if a government desires to claim its extraordinary privileges, it should 
do so openly by making itself a party litigant. States may frequently have 
their own reasons for refusing to do so, sometimes weighty enough for the 
state to have been willing to relinquish its undoubted rights instead of joining 
the suit. Is the advantage to the private litigant so great that it overbal- 
ances the embarrassment which may be caused the government? 

Furthermore, in holding it improper for the question to be suggested by an 
amicus curiae, the Supreme Court has carved out an exception to the well 
established rule that since amici curiae are purely for the information of the 


85 Thus the New York Court of Appeals, ‘‘To sue a sovereign state is to insult it in a man- 
ner which it may treat with silent contempt. It is not bound to come into our courts and 
plead its immunity. It is liable to suit only when its consent is duly given.” Nankivel ». 
Omsk All-Russian Government (1923), 237 N. Y. 150, 142 N. E. 569. And note the cases 
in which it is held that a default judgment against a sovereign who fails to appear is void. 
De Haber »v. Queen of Portugal, supra; Porto Rico v. Rosaly y Castillo (1913), 227 U. 8. 
270. 
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court, the latter has complete discretion in regard to them.* Lastly, it is to 
be observed that there are several situations in which the rule of Ex parte 
Muir would not work, namely, where unrecognized states, states with which 
diplomatic relations have been suspended, or enemy states, are involved. 
The State Department would refuse to make any suggestion to the court, 
and it is unlikely that such states would be allowed to intervene as parties. 
Yet if, as seems to be the rule, such states are immune from direct suit,*’ it is 
rather illogical to set up a procedure which makes it impossible for them to 
secure immunity for their property. 

Only one advantage of the rule remains undisputed. It is a most con- 
venient way to limit state immunity without the necessity of a commitment 
on the main question. The Supreme Court has found it a very useful refuge 
from embarrassing decisions. This, apparently, is the explanation of the 
origin of the rule. But would it not be more desirable to obtain as speedily 
as possible a definite set of principles in this troublesome field? Were it 
settled now that a state-owned corporation is not entitled to immunity, the 
subject of this article would have only academic interest. But a short time 
ago the Supreme Court had avoided an opportunity to settle the question.*®* 
Meanwhile the problem remains whether the rule of Ez parte Muir is to be 
extended to cover cases of state agencies. Judge Hand found no logical 
difference between a suit against a ship and one against an agency. Yet, may 
it not be argued that a state-owned corporation which is authorized by the 
state to carry on business is, as part of that business, authorized to set up a 
claim of immunity from suit? 

Above all, it is essential not to confuse the question of procedure with the 
general problem of state immunity. A court may be extremely reluctant to 
grant immunity but at the same time allow complete freedom in the presen- 
tation of suggestions. The sole consideration in a procedural matter should 
be the convenience of the litigants and the speedy dispatch of the larger 
interests involved. 

86 The Claveresk, supra; 34 Harv. L. Rev. 773. 

87 The immunity from suit of an unrecognized government was upheld in Wulfsohn v. 
R. 8S. F. S. R. (1923), 234 N. Y. 372, 138 N. E. 24, and in Nankivel v. Omsk All-Russian 
Government, supra. A fortiori, the same should be true of a government with whom 
diplomatic relations have been suspended. An enemy government has been allowed im- 
munity in Germany. Oberlandesgericht of Dresden, April 26, 1915, 31 Rechtsprechung der 


Oberlandesgerichte, 175. 
88 Certiorari was denied in the Swedish Railway Administration case. (1929) 280 U.S. 79. 
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FINAL LIQUIDATION OF GERMAN WAR REPARATIONS 


On June 7, 1929, the committee of independent financial experts, set up 
by the Governments of Germany, Belgium, France, Great Britain, Italy 
and Japan, made its report, known as the Young Plan, embodying proposals 
for the complete and final settlement of the war reparations problem under 
the Treaty of Versailles. 

This plan,' with some modifications, was finally adopted by the representa- 
tives of all the Powers above mentioned at The Hague, in January, 1930. 
By this plan the total annuities to be paid by Germany in full discharge of 
its obligations on account of war reparations, were fixed, and in an annex 
thereto a percentage of these payments was allocated to each interested 
Power, including the United States, although the United States was not a 
party to the agreement giving effect to this plan. The share allocated to the 
United States was intended to cover the amounts payable on account of 
the cost of the army of occupation, as well as in satisfaction of the awards 
of the Mixed Claims Commission between the United States and Germany 
on account of reparation claims and other claims under the Treaty of Berlin. 
The plan did not apportion the share of the United States between these 
two accounts, this apportionment being left for the United States Govern- 
ment to determine for itself. 

This plan was designed as a substitute for and superseded all the previous 
international arrangements between Germany and the creditor Powers for 
the payment of Germany’s financial obligations arising out of the war. 

The situation thus developed presented two important international ques- 
tions from the point of view of the United States. One of these questions 
was whether the amount allocated to the United States was acceptable, and 
the other was whether, if the amount was acceptable, the United States 
should participate in the Young Plan with the other Powers interested, or 
make a separate agreement with Germany for the direct payment of the 
share apportioned to the United States under that plan. 

These questions were submitted to Congress by the President in March, 
1930, with a report by the Secretary of the Treasury, containing recommenda- 
tions as to the position to be taken by the United States, which reeommenda- 
tions were approved by the President. 

In considering these questions it was found necessary to review the various 
steps previously taken by the interested Powers, in attempting to settle the 
German reparations problem. These steps began with the Armistice Agree- 
ment of November 11, 1918, and the Treaty of Versailles, by the terms of 

1See Supplement to this JourNaL, October, 1930 (Vol. 24), p. 259. 
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which Germany was obligated to pay the cost of the several armies of occu- 
pation maintained by the Allied Powers and the United States, and also to 
make compensation in general for damage done to the civilian population 
of the Allied and Associated Powers, and to their property during the war. 

The Treaty of Versailles provided that the amount to be paid on account 
of reparations should be determined by the Reparation Commission estab- 
lished thereunder, which commission was also authorized to collect and 
distribute the accruing payments among the creditor Powers. The United 
States did not participate officially in the establishment of this commission, 
or in fixing the amount of Germany’s liability. 

The Reparation Commission fixed the liability of Germany at 132,000- 
000,000 gold marks, which proved to be beyond Germany’s immediate 
capacity to pay, and, accordingly, the so-called Dawes Committee was 
organized to work out a temporary arrangement, which, by establishing 
stability and confidence, would ultimately lead to a final adjustment. The 
plan recommended by this committee, and known as the Dawes Plan, was 
submitted to the interested Powers in 1924, and on August 30th of that 
year they, with the exception of the United States, signed an agreement at 
London adopting the Dawes Plan. This agreement was known as the Lon- 
don Agreement,? and was supplemented by an agreement known as the 
Paris Agreement,’ signed on January 14, 1925, by the same signatory Pow- 
ers, and also by the United States, allocating the German reparation pay- 
ments under the Dawes Plan among the creditor Powers. The annuity 
allocated to the United States under this agreement amounted to 55,000,000 
gold marks, beginning September 1, 1926, on account of army costs, and an 
annuity equivalent to 214 per cent. of all receipts from Germany available 
for reparation payments, not to exceed 45,000,000 gold marks in any year, 
for account of the awards of the Mixed Claims Commission. The amounts 
thus allocated therein were paid up to August 31, 1929, when this plan was 
superseded by the Young Plan. 

In addition to the steps above mentioned, the United States and the 
Principal Allied Powers on May 25, 1923 signed the so-called Wadsworth 
Agreement,‘ which arranged for the payment of twelve specific annual in- 
stallments in satisfaction of the American army of occupation costs, but these 
payments, like the others above mentioned, were to be made out of pay- 
ments received by the other creditor Powers from Germany after the deduc- 
tion of certain prior charges. This agreement was never ratified, but one 
payment of approximately $15,000,000 was received under it by the United 
States. The Paris Agreement superseded this agreement, and covered both 
the army of occupation costs and the Mixed Claims Commission awards. 


*See Supplement to this Jovanat, Vol. 19, p. 43. 

*See Supplement to this Journat, Vol. 19, p. 63. 

‘ Synopsis of agreement printed in this Journat, Vol. 17_(1923), p. 516 and text printed in 
New York Times, May 26, 1923, p. 8. 
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The amount allocated to the United States under the Young Plan was 
considered satisfactory by the executive branch of the Government, and 
action by Congress authorizing the making of a separate agreement with 
Germany settling its indebtedness to the United States by direct payments 
was recommended by the President. To that end a proposed form of agree- 
ment,® which had been negotiated through the Treasury Department with the 
German Government, providing for a settlement on this basis, was submitted 
to Congress with the request that the necessary authority be given for its 
execution. 

The reasons which influenced the Executive to recommend this course of 
action were set forth in the above mentioned report of the Secretary of the 
Treasury, and later more fully explained by the Undersecretary of the Treas- 
ury at hearings before the Congressional committee having charge of this 
legislation. ‘These reasons were, briefly, as follows: 

The Young Plan, in effect, is a final liquidation of Germany’s war debts to 
the creditor Powers, and also abolishes all the machinery provided in the 
Dawes Plan and other existing arrangements for the collection from Ger- 
many and the distribution of payments to them under existing treaties. 
Consequently, in order to receive further payments in settlement of Ger- 
many’s obligations, it was necessary for the United States either to partici- 
pate in the Young Plan or to enter into a separate agreement with Germany 
alone. 

As to these alternatives, the Executive did not feel justified in involving 
the United States in the responsibilities of collecting and distributing repa- 
ration payments, thus, incidentally, approving the total amounts thereof 
allocated to the other creditor Powers, and coéperating in the organization 
and management of the proposed International Bank, which would have re- 
sulted from participation in the Young Plan. A further objection to partici- 
pating in the Young Plan was that apparently it seemed to link and merge 
reparation payments by Germany with Allied debt payments to the United 
States, to which the Government of the United States had consistently 
refused to consent. The Executive preferred the simpler and more direct 
plan of entering into a separate agreement with Germany alone on the terms 
embodied in the proposed agreement already negotiated and approved by the 
Treasury Department. 

As to the acceptability of the indemnities allocated to the United States, 
which were somewhat less advantageous than those provided under the Paris 
Agreement, figures and computations were submitted showing that the 
concessions asked of the United States did not seem disproportionate to the 
concessions made by the other creditor Powers, and that the annuities al- 
located to the United States would place it in a position of comparative 
equality with the other creditor Powers. Moreover, although the United 
States was under no legal obligation to accept the share apportioned to it, as 

5 See Supplement to this Journat, January, 1931 (Vol. 25), p. 1. 
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representing the total amount to be received from Germany, nevertheless, 
“fas a practical matter, since the report of the experts’ committee was a pro- 
posal definitely fixing the limits of the total amounts to be paid by Germany, 
any claim on our part to increase our share would necessarily involve a 
readjustment of the shares to be received by all other nations.” In view of 
all the circumstances, and the relatively small amount of our claim as com- 
pared with the total amounts to be paid, there seemed to the Executive to 
be no justification for reopening the whole question by refusing to accept 
the annuities provided by the Young Plan. 

The figures submitted by the Treasury Department showed that the 
United States had received up to September 1, 1929, on account of army 
costs, approximately $39,000,000 under the Paris Agreement, and that on 
that date there was still due on this account approximately $194,000,000. 
It also appeared that as to the Mixed Claims Commission awards the United 
States had received from Germany up to September 1, 1929, approximately 
$32,000,000, under the Paris Agreement, which, together with earnings 
and profits on investments, made available for distribution approximately 
$34,000,000, and left $256,000,000 still to be provided for. 

In the Settlement of War Claims Act of 1928° Congress made provision for 
the payment of this indebtedness, and arranged that the further annuities 
receivable from Germany under the Paris Agreement should be applied to 
that purpose. 

The Young Plan, in apportioning the German payments among the 
creditor nations, reduced by ten per cent. Germany’s indebtedness to all the 
interested Powers, including the United States, for the cost of their armies of 
occupation, but left undistributed the total payment to be made by Ger- 
many to the United States on account of the awards of the Mixed Claims 
Commission, although the period within which these payments were to be 
completed was somewhat prolonged by a small reduction in the annual 
installments. 

The proposed new agreement took note of these changes, and fixed the 
amount of the total payments to be made, connecting them with payments 
contemplated by the Settlement of War Claims Act of 1928. The new 
agreement also provided that this indebtedness should be evidenced by two 
series of bonds of the German Government, one series on account of Claims 
Commission awards, and the other on account of Army of Occupation costs. 
These bonds were required to be deposited in the United States Treasury, 
and are to be cancelled when satisfied by the application of annuity pay- 
ments. The only security for the payment of these bonds is the pledge of 
the full faith and credit of Germany for their ultimate satisfaction, and Ger- 
many was thereby placed in the same position as the Allied Powers indebted 
to the United States under the debt funding agreements between them and 
the United States. 

6 See SUPPLEMENT to this JouRNAL, Vol. 22 (1928), p. 40. 
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The proposed agreement was approved by Congress and by the German 
Government, and was thereupon duly executed on June 23, 1930. On 
November 7, 1930, the German Embassy at Washington delivered to the 
Treasury Department bonds of the German Government in the principal 
amount of Rm. 3,169,700,000, of which Rm. 2,121,600,000 was on account; of 
the awards of the Mixed Claims Commission, and Rm. 1,048,100,000 was on 
account of the costs of the American Army of Occupation. Of these bonds, 
the first two of the Mixed Claims series, in the aggregate principal amount of 
Rm. 61,200,000, and the first two of the Army costs series, in the aggregate 
principal amount of Rm. 37,850,000, having already been satisfied through 
the payments already received from Germany, were returned to the German 
Government. 

CHANDLER P. ANDERSON 


THE GERMAN SHIP CLAIMS 


On June 5, 1930, Judge James W. Remick, the War Claims Arbiter ap- 
pointed under the Settlement of War Claims Act, rendered his award! in the 
claims of the 94 German merchant ships, of approximately 600,000 tons, 
which had been requisitioned by the United States under authority of the 
Joint Resolution of May 12, 1917. The award of $74,243,000 (including 
two small ships whose owners have become Danes) thus terminates after 
thirteen years, except for payment, a proceeding which began in April, 1917, 
under circumstances veiled in confusion and uncertainty. 

The Joint Resolution of May 12, 1917, it will be recalled, provided for the 
taking of title to the German merchant vessels which had sought refuge in 
American harbors in 1914. The resolution provided for the appointment of 
a Naval Board of Survey, who were to ‘“‘ascertain the actual value of the 
vessel . . . at the time of its taking,” and the findings of the board were to 
be ‘‘considered competent evidence in all proceedings on any claim for 
compensation.” 

In 1923, the statute of limitations having nearly run, and Congress having 
taken no action in the matter of compensation, the shipowners brought 
proceedings for compensation in the Court of Claims, alleging that the taking 
constituted an implied contract to make payment for the private property 
thus requisitioned. The owners alleged the free ship value of their vessels 
in 1917 as in excess of $200,000,000. These proceedings were dismissed on 
demurrer, the Court of Claims holding that there was no implied contract 
under the Tucker Act.2 While appeal was pending before the Supreme 
Court, the Treasury Department initiated negotiations with representatives 
of the German owners for compensation for the vessels taken by the United 
States. These ultimately resulted in a tentative agreement, subject to Con- 
gressional approval, by which the owners of the ships were to be paid 
$85,000,000 and the owners of the patents licensed by the Alien Property 

1 Printed herein, infra, p. 139. 2 59 Ct. Cl. 450. 
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Custodian to the United States and of the expropriated Sayville radio 
station, $15,000,000. This tentative agreement was later modified by 
Congress in the Settlement of War Claims Act of 1928, which provided that 
the claims were to be submitted to an arbiter, who was to determine the 
compensation in proceedings to be initiated before him by the owners of the 
ships and other private property requisitioned. Congress placed certain 
restrictions upon his freedom by providing that 
Such compensation shall be the fair value, as nearly as may be deter- 
mined, of such vessels to the owner immediately prior to the time ex- 
clusive possession was taken under the authority of the Joint Resolu- 
tion, and in its condition at such time, taking into consideration the 
fact that such owner could not use or permit the use of such vessel, or 
charter or otherwise dispose of such vessel for use or delivery, prior to 
the termination of the war, and that the war was not terminated until 
July 2, 1921. ... The findings of the Board of Survey . . . shall be 
competent evidence in any proceeding before the Arbiter to determine 
the amount of such compensation. 


Some of these restrictions warrant explanation. In the hearings which 
preceded the enactment of the statute, it had appeared that the Naval 
Board of Survey, while most conscientious in their labors, had proceeded on 
the assumption that the value “at the time of taking’”’ (June, 1917) was the 
1914 value of the vessels, less depreciation to 1917. The board had thus 
concluded that some 106 ships (reduced by the Arbiter to 94) had a value of 
some $33,000,000. Congress was impressed by the fact that the legal basis 
of this valuation was erroneous, and hence decided to resubmit the matter 
to independent arbitration, enjoining the Arbiter to take into account cer- 
tain considerations, e.g., that some of the ships had been injured (sabotaged) 
by their owners or others in January or in April, 1917, and that such damage 
was a proper deduction from value; that the owner of the ship could not have 
disposed of the ship except for post-war delivery, at a date unascertainable in 
1917. Inthe 1928 statute Congress fixed this date as July 2, 1921, though in 
fact it would seem that had the vessels remained free from requisition, they 
could presumably have gone to sea on July 14, 1919, when, by War Trade 
Board license, trade between the United States and Germany was resumed. 
Nevertheless, the dates fixed were binding upon the Arbiter, and he had the 
task of determining what was the value of the vessel to the owner in her 
condition in June or July, 1917, the approximate date of taking, considering 
that, had she not been requisitioned, the owner could not dispose of her 
until July 2, 1921, and in the meantime would have had to bear the burden 
of upkeep and maintenance. The average age of the ships in 1917 was 
something over 11 years. 

Although the report accompanying the so-called Green bill of 19264 had 


* See this Journax, Vol. XXII, p. 373. 
* Report 1623, House bill 15009, 69th Cong., Dec. 14, 1926. 
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provided that ‘‘it is expected that the proceedings will be informal, that many 
cases will be settled by stipulation or compromise, and that formal hearing 
will be afforded only when necessary,” the fact is that the ship cases were 
vigorously and, for the most part, uncompromisingly contested. The 
Department of Justice, which was charged with the defense of the United 
States, moved to eliminate from the bill 30 of the ships on the alleged ground 
that they were not ‘‘merchant vessels,” because they had, under charter to 
the German Navy, rendered supply services of various kinds. The first 
Arbiter, the late Judge Parker, decided this contention against the govern- 
ment with respect to 20 ships, later increased to 26 ships by a supplementary 
opinion of Judge Remick.® The government further contended that the 
sabotage of the ships deprived them of their status as merchant vessels, a 
contention which was also rejected by the Arbiter. On the other hand, the 
Arbiter sustained the contentions of the government to the effect that the 
four ships which had been seized in Cuban ports and had been turned over 
to the United States for use were not included within the Act; that two of the 
vessels which had been converted into cruisers were not merchant vessels; 
that the merchant vessel Locksun, which had coaled the cruiser Geter and 
accompanied her into Honolulu, had been held by the Neutrality Board to be 
“stamped with a naval character,’’ as constituting “part of the equipment”’ 
of a war vessel, thereby losing her merchant status, a conclusion open to 
serious question; and that theS.S. Liebenfels had not in fact been taken under 
the Joint Resolution of May 12, 1917.’ 

Sharp controversy arose as to the principles of valuation and their applica- 
tion under the terms of the Act. The extreme contentions were, on the part 
of the claimants, that the vessels were to be valued as free ships in July, 
1917, a time of maximum values, less depreciation, upkeep, and wilful damage; 
and, on the part of the government, that the naval appraisal constituted a 
sound value and that it was furthermore in practical accord with the aiterna- 
tive value, namely, that prevailing on July 2, 1921, a time of minimum 
values. 

Judge Parker required from both parties an immense amount of informa- 
tion looking to values as prescribed by the Act. He asked in the main for 
the following data as to value: book value in every year since construction; 
gross and net earnings by year from 1904-1913; value based on average of 
annual net earnings from 1904-1913; values established under German sub- 
sidy legislation, which fixed the amounts the shipowners expropriated by the 
Versailles Treaty were to receive in 1920 for new vessels by (a) peace con- 
struction price or (b) peace value as of July 25, 1914; the estimated cost of 
reproduction new as of June, 1917, in Germany, Great Britain, and the 
United States, as depreciated from the date of building down to July 2, 1921, 


’See Adm. Dec. No. 3, March 9, 1929, this Journau, Vol. XXIII, p. 673, and editorial 
comment, p. 391. 
‘ Ibid., Vol. XXIII, p. 679. 7 [bid., Vol. XXII, p. 693. 


104 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


at 5% on reducing balances; the value as of June, 1917, based on a cost- 
delivery price new 114 times the peace construction price as of July 25, 1914, 
depreciated at 5% on reducing balances to July 2, 1921, and further reduced 
by the cost of upkeep in good condition from July 2, 1917, to July 2, 1921, as 
well as by wilful damage; the value as of June, 1917, of a cargo vessel based 
on a cost-delivery price new of $100 per deadweight ton for a cargo steamer 
of 7,500 tons with a speed of ten knots, depreciated and reduced as men- 
tioned above; the value as of June, 1917, based on a comparison with similar 
ships owned by British nationals and requisitioned by Great Britain, on 
which so-called “ascertained values’”’ had been established, on a prescribed 
basis; the value as of June, 1917, based on a comparison with similar ships 
owned by American nationals requisitioned by the United States and 
chartered by their owners to the United States, on a prescribed basis; the 
value of a cargo vessel as of June, 1917, based on Norwegian and other 
contracts placed in British shipyards during the war for post war delivery, 
computed on a prescribed basis; the value, assessed by the Naval Board of 
Survey, of a comparable vessel new in July, 1914, with its original cost, 
depreciated for age at varying percentages. 

To these major items, subsidiary orders and rules were issued from time to 
time for the guidance of the representatives of the two parties and of the 
experts whom the Arbiter called upon for aid in his determinations. The 
briefs written on these questions of valuation constitute exhaustive legal 
discussions and have importance, it is believed, beyond the case in issue. 
The Arbiter was obliged to determine the effect upon value of the legal 
restrictions imposed by the statute and of the factual conditions of the ships 
under consideration. For this reason he evidently felt obliged to disregard 
the free ship value in 1917 (approximately $250 to $300 per gross ton), which 
would have controlled in the case of a Dutch or Scandinavian vessel and 
which was generally used in valuing American vessels sunk by German sub- 
marines, and to give favorable consideration to a basic valuation approxi- 
mating the British “ascertained value,’’ which was the value of a ship not 
free but subject to requisition and governmental use under a schedule of 
prices set by the British Government, and which more nearly approximated 
$150 per ton. The Arbiter also declined to adopt as conclusive the valua- 
tions of the Board of Naval Survey, because Congress had evidently found 
that these had been made on an erroneous legal basis. He also declined to 
accept as conclusive the value as of July 2, 1921, as not complying with the 
statute, which required him to determine the 1917 value adjusted to various 
conditions. 

Judge Parker died October 31, 1929, leaving the final issue of value un- 
determined. In January, 1930, Judge Remick took up his duties and, with 
the advice of his own experts, rapidly and efficiently brought the arbitration 
to a definite conclusion. After due consideration, the Arbiter found the 
value of the ships in 1917, under the restrictions imposed by the statute, to 
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be some $54,000,000, or, with interest at 5% for the 714 years from July 2, 
1921, to January 1, 1929 (as authorized by the statute), $74,243,000. Depre- 
ciation was calculated at 5% on reducing balances. On wilful damage, the 
estimate of the Board of Naval Appraisal, adjusted by compromises be- 
tween the parties, was accepted. On maintenance and repairs, which 
would have been a burden upon the shipowners and to that extent have 
reduced the value of a sound vessel, figures were agreed upon between the 
parties. Maintenance depended upon the age of the vessel. Repairs to 
put the vessel into operating condition, but not reconditioning for war use, 
were charged against the owners. The 1914 cost of repairs was multiplied 
by a coefficient of 2.2, to allow for the higher costs of 1917. The deductions 
to be made on account of non-availability of the vessel for use proved diffi- 
cult of ascertainment. Non-availability on reproduction or replacement 
figures the experts considered as best represented by a restatement of 
original cost figures depreciated to July 2, 1921, and loss of interest on money 
was stated at 6% for the four years 1917 to 1921. The non-availability on 
1917 values was represented by a loss of earnings. The major difficulty, 
however, lay in the absence of any established market value in 1917 for ships 
in the condition of the requisitioned German ships. The experts, therefore, 
followed to some extent the decisions of the United States Supreme Court 
that where no market exists “cost of reproduction constitutes evidence 
properly to be considered in the ascertainment of value.’”’ Taking into 
consideration all the elements and factors of value proposed, the Arbiter, 
with his experts, came to the figures mentioned above, assigning to each 
vessel a definite percentage of the total, which had been worked out in 
greatest detail. 

The Arbiter, in announcing his award, gave the following explanation of 
his conclusion: 


The Settlement of War Claims Act of 1928 is the Arbiter’s charter. 

Following in every respect that charter; considering, as required by 
the Act, the findings of the Board of Survey, correcting the errors result- 
ing from the use of the estimated basic or first cost figures of the Board 
by the substitution of the actual acquisition cost figures, and giving full 
effect to the proper date of valuation to make the findings conform to 
the unmistakable intent of Congress; weighing each and every basis of 
valuation prescribed by the first and the present Arbiter as well as 
those suggested by counsel for the claimants and counsel for the United 
States; checking and correlating as nearly as possible every conceivable 
test or measure of valuation permissible under the Act; recognizing the 
weight of the opinion of the ship valuation experts who, impartially, 
under conditions laid down by the Arbiter, jointly expressed the value 
of the vessels under the Act; studying the briefs, arguments, memo- 
randa, and stipulations of counsel for the claimants and counsel for the 
United States; eliminating from ship values any cargo on board not 
belonging to German nationals; surveying the entire record and giving 
to each and every part thereof the weight to which, in the judgment of 
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the Arbiter, it is entitled; and after properly making all deductions 
required by the Act, including liens, and having given full considera- 
tion and effect to any interest of the German Government or any 
member of the former ruling family in any of said vessels. .. . 


It would be difficult to challenge the award, because it is not easy to deter- 
mine the extent to which the various factors mentioned served as decisive 
criteria. Doubtless all of them played some part in the final result, which, 
in view of all the circumstances, may be considered sound. The proceedings 
were marked by unusual thoroughness in research and by commendable 
codperation and helpfulness, without sacrifice of detachment, on the part of 
both Arbiters. 

Among the collateral questions which had to be determined was the extent 
to which liens existed against the vessels, the Arbiter having concluded that 
in this requisition the government’s act of seizure did not, as is usual, destroy 
liens. Most of the liens were either dismissed or settled, but otherwise were 
deducted from the award. The “interest in such vessel” of the ‘‘German 
Government” and of “‘any member of the former ruling family” had also, 
under the statute, to be deducted from the award. After an extraordinary 
amount of investigation in Germany, it was found that the only interest of 
members of the ‘‘former ruling family” or of the government was 0.1603 
per cent of the capital stock of the German General Electric Company 
(A. E. G.), the owner of the 8.8. Allemannia, resulting in a deduction from 
the award of $522.58—an amount insignificant when compared with the vast 
expenditure of time and money which its establishment entailed. Inci- 
dentally, the Arbiter held that the ownership of debenture bonds in a steam- 
ship company did not constitute an “interest in’ any particular vessel. 

Under the Settlement of War Claims Act, only 50% of the award is now 
to be paid to the owners, the other 50% going to the American claimants 
against Germany. For the withheld 50%, the owners are to receive interest 
at 5%, the unpaid balance and interest to be liquidated from the Special 
Deposit Account set up under the Act, as payments are made by Germany in 
the future. Of the first Congressional appropriation of $50,000,000, $25,- 
000,000 has been paid to the American cliamants and $20,000,000 to the 
shipowners. Further payments cannot be made, it is said, until the Arbiter 
completes his awards to patent and radio claimants. Patent and radio 
claims, it is said, will not exceed $15,000,000, including interest to January 1, 
1929. All the awards carry interest at 5% from January 1, 1929, until the 
date of payment. The awards made and to be made by the War Claims 
Arbiter, with interest to January 1, 1929, will, therefore, come to a total 
considerably less than the $100,000,000 which Congress authorized as the 
maximum for the payment of these claims. The Chemical Foundation 
patents, which were taken from enemy owners and assigned to the Chemical 
Foundation and, in turn, licensed to the United States, have not yet been 
provided for. 
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The final decisions of the War Claims Arbiter in the matter of patents and 
radio stations will bring to an end one of the most important of modern 
arbitrations. In making provisions for compensation for the requisitioned 
ships, which constituted the greatest task of the Arbiter, Congress has main- 
tained the traditional policy of the United States with respect to enemy 
private property and honored the injunction of the Sixth Hague Convention. 

Epwin M. BorcHarp 


FINANCIAL ASSISTANCE TO STATES THREATENED WITH AGGRESSION 


The preliminary steps leading toward a Convention on Financial Assist- 
ance were outlined in an editorial under this same title in October, 1929, by 
Professor Garner.!. At the Eleventh Assembly of the League, on October 
2, 1930, such a convention was opened for signature and was signed by 28 
States. 

The final text differs in important respects from the draft which was con- 
sidered in 1929. Possibly the most significant change is found in the inser- 
tion of a new article (Article 35), which postpones the operation of the con- 
vention; the pessimist may say the convention was stillborn. Article 35 
reads: 

1. The entry into force of the present convention, and its mainte- 
nance in force as regards the authorisation of new loans, shall be condi- 
tional, in respect of each of the high contracting parties, upon the 
entry into force and maintenance in force, in respect of that party, of a 
plan for the reduction of armaments adopted in execution of Article 8 
of the Covenant of the League of Nations. 

2. Notwithstanding the provisions of Articles 1, 2 and 14, if, after the 
expiration of one year from the entry into force of the plan referred to 
above, a high contracting party is not acting in conformity with his 
obligations under such plan, he shall not benefit by the financial assist- 
ance provided for by the present convention. 

The British were very insistent upon the inclusion of this article. Viscount 
Cecil thought that ‘“‘This convention was an advertisement to the world at 
large that the League was serious and earnest in its work towards disarma- 
ment.” He indicated that this article was an essential element of the com- 
promise which made the convention possible. The Danish, Norwegian and 
other representatives also insisted upon stating the connection with disarma- 
ment. Finland,—the original proposer of the scheme for financial assist- 
ance,—and Belgium, were among the States opposed. 

The uncertain date on which the convention may enter into force, may 
invalidate generalizations based upon the acceptance of its terms, but some 
of them are interesting as an index to current tendencies. 

In the early stages of discussion of this plan, one of the great obstacles 
was the determination of the party to which and the moment at which a loan 

1 This Journat, Vol. 23 (1929), p. 829. 

2 It is understood that the only signature subsequent to that date is that of Germany. 
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should be made. The evolution of the convention thus parallels in part the 
whole question of the powers of the Council and the definition of aggression. 
The 1929 draft provided in Article 1 that financial assistance should be given 
“in any case of war or threat of war in which the Council . . . decides that 

. such assistance shall be accorded .. .” The final text utilizes that 
test of aggression which was the private American group’s contribution to the 
beginnings of the Geneva Protocol. Financial assistance is to be given to a 
State against which another State resorts to war “‘in violation of its interna- 
tional obligations,’”’ if the Council has been unable to preserve the peace. 
But the Council has the power to decide otherwise. The recipient of the 
assistance must undertake to submit the dispute to whatever pacific pro- 
cedure the Council deems suitable. 

iven more difficulty was found in dealing with cases ‘‘likely to lead to a 
rupture,” before hostilities were actually begun. In such cases (covered by 
Article 2) if one party refuses or neglects to conform to the Council’s sugges- 
tions, the Council may grant financial assistance to the other State, if it is 
willing to conform and if the Council considers ‘“‘that peace cannot be safe- 
guarded otherwise.” 

These provisions place great power in the hands of the Council, which 
power is intensified by Article 27, entrusting to the same body the settlement 
of any dispute ‘‘as to the interpretation or as to the method of application” 
of the convention. Reference to the Permanent Court of International 
Justice was rejected in this instance on the ground that time would be of the 
essence and the judicial process would be too slow. The decisions of the 
Council under Articles 1 and 2 must be by unanimous vote (not counting the 
votes of the disputants), but decisions under Article 27 apparently may be 
by a majority (see Article 28). 

The final text also provides, in Article 32, that the convention shall not 
enter into force until a minimum of 50 million gold frances is covered by the 
“ordinary” guaranties of the contracting parties. The figure considered at 
first was 100 million gold francs. 

Affixed to the convention are appendices giving the form of ordinary and 
special guarantee bonds to be executed by the contracting States. These 
forms are complete with interest and amortization coupons, the whole plan 
having been worked out in great detail by the Financial Committee. 

The original 28 signatories include Great Britain, France, and the Nether- 
lands, thus indicating sufficient financial backing for the bonds if the con- 
vention, under its numerous clauses, comes into force before it expires in 
1945. Whether or not a loan is ever made under its aegis, the very fact of its 
completion to the point of signature is no mean achievement, and it may be 
useful as a guide and spur to further efforts. In the discussions, emphasis 
has been laid upon the moral effect of such an arrangement as an indication 
of the solidarity of the League. Professor Garner suggested that the 
carrying out of formal details relative to the marketing of the guaranteed 
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bonds might nullify the utility of the loan as an aid to a State victim of 
aggression. It may be suggested, however, that if the convention were in 
force and the Council had decided that financial assistance should be given, 
the State in question might well be able to make purchases on short term 
credits, the vendors relying on a pledge of proceeds of the pending loan. 
C. JESSUP 


NEW YORK CONFERENCE OF THE INTERNATIONAL LAW ASSOCIATION 


The 36th Conference of the International Law Association was held in 
New York, September 2 to 10, 1930, with members in attendance from 25 
nations. In accordance with precedent, a member of the local branch, 
John W. Davis, was chosen president, and Lord Tomlin, vice-president. 
Although the founding of the association at Brussels in 1873 was largely due 
to the work and influence of David Dudley Field and a group of American 
college presidents, only two previous conferences had been held within the 
United States, one at Buffalo in 1899, and one at Portland, Maine, in 1907. 
Originally organized as a body pressing for “the reform and codification of 
the law of nations”’, the activities of the association have been greatly ex- 
tended during the past half century so as to embrace the field of public and 
private international law and also the elaboration of drafts for the interna- 
tional unification of laws and practices in trade, in banking and in maritime 
commerce. Sometimes such uniformity contemplates action by treaty or by 
legislative authority in various countries, but frequently adoption can be 
accomplished by voluntary private agreement in documents approved by 
chambers of commerce and maritime bodies. 

The Effect of War on Contracts gave rise to a spirited discussion, in which 
members from countries with an extensive overseas trade and a tradition of 
neutrality, such as the Netherlands and Norway, took a prominent part. 
The conference adopted the principle that contracts between persons of 
whatever nationality, residing in the territories of opposing belligerents, are 
to be dissolved, subject to exceptions relating to particular contracts, such 
as certain contracts relating to immovables, public concessions and utilities, 
or to family relations or involving family settlements. This may not repre- 
sent the generally accepted rule, but it at least has the advantage of recon- 
ciling divergences between Anglo-American and Continental European 
doctrines and practices. For the purpose of facilitating the collection of 
debts during the period of war, it is recommended that an organization be 
set up in belligerent countries, permitting the collection of debts due from 
nationals, and the consequent discharge of the obligations of the debtors. 
The latter refers to such obligations as would ordinarily be suspended until 
the end of the war. A series of rules was also approved dealing with such 
subjects as the effect of a change of residence during war, the effect of war on 
the contracts of neutrals, on contracts made in occupied territory and on 
negotiable instruments. The effect of war on policies of insurance and re- 
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insurance, which gave rise to so much difficulty during the late war, are to be 
dealt with separately at a future conference. 

An illustration of the extent to which judicial procedure affects the ad- 
ministi< ‘ion of justice in private international disputes was presented by the 
discussion at the conference of measures looking toward the simplification of 
laws providing for the legalization of public documents (including judgments) 
in one country, to be used as evidence in the courts of another. The re- 
quirements are so divergent as often to cause a direct miscarriage of justice, 
besides involving unnecessary expense bearing heavily on the poorer litigant. 
The conference indicated a modest step toward correcting the evil by 
adopting a resolution for a treaty-clause providing: 

For use or admission in evidence in any court of law or before an ad- 
ministrative authority in the territories of one of the high contracting 
parties, it is sufficient that documents (including judgments) issued or 
legalized by a court of law, public authority or notary in the territory 
of any other of the high contracting parties, be certified by the consul or 


diplomatic agent of the former high contracting party as having been 
issued or legalized as stated on the face thereof. 


A carefully prepared draft of a convention with 38 articles on the rights 
and duties of belligerents with regard to neutral property at sea, was sub- 
jected to discussion and finally adopted. Some of its provisions are based 
upon the Declaration of London of 1909, with modifications made necessary 
by the new methods of maritime warfare. Instead of the long lists of con- 
traband and non-contraband to be found in the London Declaration, there is 
the following simple definition (Art. 15): “The term ‘contraband’ means 
articles having an enemy destination and intended to assist the military 
operations of the enemy.”’ 

The draft of rules governing “C. I. F.’’ contracts tentatively adopted at 
the Warsaw Conference in 1928, was again considered. The International 
Chamber of Commerce is engaged in a study of the draft, based upon com- 
ments received from its constituent chambers throughout the world. When 
its report is issued, the association will take final action, it being intended 
that voluntary acceptance by commercial bodies rather than uniform legisla- 
tion be relied upon to make the rules part of the general banking and com- 
mercial practice of the world. 

The conference took an advanced position in respect to the protection of 
individual rights under internationallaw. It was apparently motivated by a 
theory, not yet fully recognized, that there is a certain minimum standard of 
fundamental private right which no state can violate so as to deprive a 
foreigner of his property within its territory, even in the absence of any dis- 
crimination.’ In the series of principles adopted by the conference, we find 
the following statement: ‘‘There is a limit in international law to a state’s 
right to tax the property, rights and interests of foreigners; but the limit is 
one of fact and degree.”’ Again: “‘A state prohibiting a business or industry 
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in order to make a state monopoly and not as a matter of police, should by 
international law indemnify those prejudiced in respect of their property, 
rights and interests.’’ The effective adoption of these and other principles 
rests in bilateral or multilateral conventions, and a committee has been 
charged with the preparation of a draft convention incorporating the princi- 
ples already approved and others within the same subject matter. Recourse 
to an international tribunal under appropriate conditions is recommended in 
behalf of the individual himself, after rejection of his claim by the competent 
local tribunal or other authority. 

Considerable impatience was manifested in the discussion on Minorities 
with the procedure thus far employed by the League of Nations. A series 
of resolutions designed to render more effective the salutary provisions of the 
minorities treaties was adopted, pointing to the danger of violations of the 
spirit of the treaties by cumbersome or ill-adapted machinery. Reference 
was also made to the question raised by the Government of the Netherlands 
in its memorandum of April 10, 1929, as to whether the Council of the League 
was completely fulfilling its function of safeguarding the welfare of minori- 
ties in the countries affected, by taking action only upon the presentation of a 
petition for relief. 

The conference by a close vote failed to adopt a proposal that in the event 
of war between parties to the Kellogg-Briand Pact, any other party may 
declare a policy of non-intercourse with the state deemed a violator, without 
being guilty of a breach of neutrality. Instead, a resolution was unani- 
mously adopted in praise of the Pact and its authors, expressing the hope 
“that further measures will be promptly taken for adding to the practical 
efficiency of the Pact.” 

Receptions to the members of the Association were tendered by the Mayor 
of the City of New York in the Aldermanic Chamber, by the Chamber of 
Commerce of the State of New York, by the Association of the Bar, and by 
the New York Times. Addresses on special topics were delivered at lunch- 
eons given by the American Arbitration Association and the American 
Foreign Law Association. Upon the latter occasion, Sir Frederick Pollock 
described the jurisdiction of the venerable court of Cinque Ports, which still 
survives and of which he remains Admiralty Judge, although its jurisdiction 
in prize is now obsolete. A special convocation wis held at Columbia 
University, at which Judge Pierre Arminjon, Sir Frederick Pollock, Dr. 
Walter Simons and Lord Tomlin received the honorary degree of Doctor of 
Laws from President Butler, and a scholarly address was delivered by Chief 
Judge Benjamin N. Cardozo of the New York Court of Appeals. 

On the recreational side, the members were invited, in conjunction with 
the visiting group of the British, French and Irish Bars, to an excursion up 
the Hudson to West Point. They were also entertained at garden parties at 
the fine estate of Clarence H. Mackay at Roslyn, and at historic Greystone 
by Samuel Untermyer. At the close of the conference, a special visit was 
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made to Philadelphia, where the members were received and entertained as 
guests of the city by invitation of Mayor Mackey. 

The next conference of the Association will in all likelihood be held at 
Budapest in 1932, with the possibility of an interim conference at London in 
1931 to consider a certain limited number of topics upon which committees 


are now at work. 
ARTHUR K. KuHN 


PERMANENT INTERNATIONAL ASSOCIATION OF ROAD CONGRESSES, WASHINGTON, 
1930 


Modern relations are to a large degree dependent upon means of com- 
munication, as was recognized by Secretary of State Stimson who, in his 
opening address before the Sixth Congress, declared, ‘‘I attribute a far- 
reaching international significance to the deliberations of this congress.” 
It is important also to note that in this congress, as in other recent confer- 
ences sometimes called international, there has been a growing tendency to 
gather those who represent interests, groups, areas, or other unities rather 
than states in the technical sense. Many of the more than three hundred 
named as official delegates to this International Road Congress, as it was 
usually designated, had no authority to speak for their national governments. 
More than sixty unities were thus represented, and whether represented by 
one delegate or by a group of delegates, each unity had one vote. The na- 
ture of unities having a degree of autonomy in the field of road control is 
evident from the following official representation: Australia, Bermuda, 
British Sudan, British West Africa, Canada, England, Irish Free State, 
Jamaica, New Zealand, North Ireland, Nyasaland, Scotland, Union of South 
Africa. 

Early railway communication which developed before the days of such 
congresses as this, held at Washington during the week of October 6th, shows 
a reason for inter-regional coéperation. In railway construction it was 
largely a matter of chance whether different gauges in adjacent countries 
might through lack of foresight raise physical barriers to transit across 
frontiers rather than promote communication. Different systems of regu- 
lating highway traffic might similarly retard the course of regional communi- 
cation. Few congresses could have a more direct local appeal than a con- 
gress upon roads, yet it is now evident that road construction in a given 
region may not depend merely upon the conditions on one side of a frontier, 
but upon a degree of codéperative planning by authorities on both sides of the 
frontier and the subsequent use of the roads under regulations acceptable to 
both countries. In this Sixth International Road Congress two sections, 
one devoted to the consideration of matters of construction and mainte- 
nance, and the other to traffic and administration, were in session at the same 
time. In each section a general reporter presented conclusions previously 
arrived at by committees. While four languages, English, French, German, 
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and Spanish, were used, an improved system of simultaneous interpretation 
by ear-phones rendered the tedious delay of setting over into any of these 
languages unnecessary. 

The course of development in the six international road congresses which 
have been held,—Paris, 1908; Brussels, 1910; London, 1913; Seville, 1923; 
Milan, 1926; Washington, 1930,—shows in the changing nature of the per- 
sonnel of official representatives that modern civilization must recognize 
unity of interests as a basis of representation in congresses on international 
relations, as well as established principles of state representation, and some- 


times even in place of state representation. 
GrorGE GRAFTON WILSON 


THE AMERICAN FOREIGN SERVICE JOURNAL 


In the spring of 1918 a group of consular officers organized the American 
Consular Service Association, and in March of the following year published 
as their organ the American Consular Bulletin. But when the Rogers Act of 
May 24, 1924, gave this country at last a professional service and combined 
the career men of the diplomatic and consular branches as officers of our 
Foreign Service, the American Foreign Service Association was formed, and 
it was decided to continue the monthly Consular Bulletin as the organ of the 
combined service. With the issue of October, 1924, the title was changed to 
The American Foreign Service Journal. The publication was fortunate in 
securing the voluntary and devoted services of a succession of able editors, 
until in January, 1929, a salaried editor, Augustus E. Ingram, and a salaried 
business manager, were appointed. Mr. Ingram is a veteran career man who 
resigned as Consul-General at Vancouver in 1925 for reasons of health. 

If you ask a Foreign Service officer, he will probably tell you that when the 
Journal arrives he turns first to the column entitled ‘“‘Foreign Service 
Changes,”’ where he discovers who has been promoted and _ transferred. 
This brings satisfaction or disappointment, as the case may be, with a whole 
train of interesting possibilities when some friend or admired colleague is 
transferred to a near-by post. A like personal interest lies in the column 
headed ‘‘ News Items from the Field.”” The information it contains is largely 
contributed by our diplomats and consuls, and relates therefore to happen- 
ings in every part of the world: what distinguished travellers—Congressmen, 
naval officers, and civilians—have visited the various foreign posts; dinners 
of the consular corps, and other social events; news of the purchase or con- 
struction of legations and consulates. Births, deaths, and marriages have 
their separate notices. Letters from our foreign agents and representatives 
are an important source of information; and, subject to the usual rules of 
editorial propriety, Foreign Service officers and others thus submit criti- 
cisms or remarks upon existing conditions, with suggestions for the better- 
ment of the service. Such communications may be signed or anonymous. 

As a rule each issue will contain a principal article by a diplomat or consul 
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dealing with some phase of the Foreign Service or some topic of general in- 
ternational interest. In the November issue Mr. Hugh R. Wilson, American 
Minister to Switzerland, writes on the Graf Zeppelin with illustrations. The 
same number contains amusing verses by Miss Margaret Warner, vice 
consul at Geneva, on certain complications due to the appointment of women 
as consuls, such as the right to ask transportation for ‘the consul’s (feminine) 
better half”. On another page Consul Hale reports that he saw on an auto- 
mobile plate: “‘Lake Chargoggagoggmanchauggagoggchaubunagungamaugg 
(or Lake Webster), Mass.’”’ ‘‘A Political Bookshelf” is the rubric under 
which are given reviews and notes of books likely to be of especial interest to 
the readers of the Journal. The primary object of the American Foreign 
Service Journal is to enhance the esprit de corps so necessary in a service 
which must depend largely upon the codperation of its members if it is to 
watch over our needs abroad in the most efficient manner. The Journal also 
prints and preserves many an item of historical and patriotic interest. 

The Journal is by no means to be considered as restricted to the special 
interest of Foreign Service officers in our diplomatic and consular posts. 
The aim is to make it the unofficial organ as well of our foreign agents from 
government departments and agencies other than the Department of State. 

Although the Journal performs a valuable public service, no subsidy or 
other contribution is received or desired from the Government beyond the 
permission to use the Department of State as the address of the editorial 
bureau. The general interest of the articles, the excellence of the many 
photographic illustrations, and the vivacity which characterize the American 
Foreign Service Journal make it a delight. There is no reason why it should 
not increase its present subscription list of 1500 many times. All members 
of the Foreign Service Association receive the Journal; for others the sub- 


scription price is $4.00. 
ELLery C. STOWELL 


PRESENT STATUS OF THE HAGUE CONVENTIONS OF 1899 AND 1907 


Almost a generation has passed since the close of the Second Peace 
Conference at The Hague, on October 18, 1907. It was a generation that 
saw two important events in the history of international relations—the 
World War and the creation of the League of Nations. The importance of 
the contributions of the two conferences of 1899 and 1907 may have been 
diminished by these events, but they have by no means disappeared as a part 
of international law. It may, therefore, be of interest to note the present 
position of the Hague Conventions, and the precise extent to which they now 
form part of our conventional law. 

Three conventions were signed at the conclusion of the First Peace 
Conference in 1899: (1) The Convention for the Pacific Settlement of 
International Disputes, of July 29, 1899, was signed and ratified by 27 
states, and 17 states adhered to it. (2) The Convention respecting the 
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Laws and Customs of War on Land, of July 29, 1899, was signed and ratified 
by 25 states, and 21 states adhered to it. (3) The Convention for the 
Adaptation to Maritime Warfare of the Principles of the Geneva Conven- 
tion, of July 29, 1899, was signed and ratified by 27 states, and 19 states 
adhered to it. Most of the adhesions to the three conventions were effected 
just prior to the convening of the Second Conference, at which they were 
revised ;? and no ratifications or adhesions have been made to the unrevised 
conventions since 1907. 

The thirteen conventions signed at the conclusion of the Second Peace 
Conference in 1907 have, however, been the subject of some recent activity; 
no ratification of any of them has been deposited since 1914, but various 
states have adhered to some of the conventions. The present situation as to 
each of the 1907 conventions is as follows: 

1. The Convention for the Pacific Settlement of International Disputes, 
of October 18, 1907, was signed on behalf of 43 states, of which only 26 
ratified it, and all the ratifications were effected prior to 1914. It was 
adhered to by Nicaragua before that date, and it has been adhered to since 
1914 by Czechoslovakia, Finland, and Poland. All of the 17 states which 
signed but which failed to ratify, including Great Britain and Italy, are 
bound, however, by the unrevised Convention for the Pacific Settlement of 
International Disputes, of July 29, 1899. 

2. The Convention respecting the Limitation of the Employment of Force 
for the Recovery of Contract Debts, of October 18, 1907, was signed on be- 
half of 34 states, of which only 17 ratified. It was adhered to by China, 
Liberia and Nicaragua before August, 1914, and by Finland since that date. 

3. The Convention relative to the Opening of Hostilities, of October 18, 
1907, was signed on behalf of 37 states, of which only 25 ratified. It was 
adhered to by China, Liberia, and Nicaragua before August, 1914, and by 
Finland since that date. 

4. The Convention respecting the Laws and Customs of War on Land, 
of October 18, 1907, was signed on behalf of 41 states, of which 25 ratified. 
It was adhered to by Liberia and Nicaragua before August, 1914, by China 
in 1917, and by Finland in 1922. The 1899 Convention on the same subject, 
however, was ratified by 25 states and adhered to by 21 states. 


1The information concerning ratifications given in Scott, The Hague Conventions and 
Declarations of 1899 and 1907, is as of February 27, 1915. The information given in 
this comment was obtained by the writer from the Netherlands’ Ministry of Foreign Affairs, 
as of November 28, 1930. Reservations are not noted in this summary. 

2 On January 5, 1902, a protocol concerning the Hague Conventions of 1899 was signed by 
the representatives of fifteen American states, at the Second International Conference of 
American States, by which certain of the American Republics not then parties to the Hague 
Conventions recognized the principles set forth therein ‘(as a part of Public International 
American Law.’ By a special protocol, signed at The Hague, June 14, 1907, states not 
represented at the First Peace Conference were permitted to adhere to the Convention for 
the Pacific Settlement of International Disputes. 
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5. The Convention respecting the Rights and Duties of Neutral Powers 
and Persons in Case of War on Land, of October 18, 1907, was signed on be- 
half of 42 states, of which 25 ratified. It was adhered to by China, Liberia 
and Nicaragua before August, 1914, and by Finland since that date. 

6. The Convention relating to the Status of Enemy Merchant Ships at the 
Outbreak of Hostilities, of October 18, 1907, was signed on behalf of 41 states, 
of which 24 ratified. It was adhered to by Liberia and Nicaragua before 
August, 1914, by China in 1917, and by Finland in 1922. 

7. The Convention relating to the Conversion of Merchant Ships into War 
Ships, of October 18, 1907, was signed on behalf of 39 states, of which 24 
ratified. It was adhered to by Liberia and Nicaragua before August, 1914, 
by China in 1917, and by Finland in 1922. 

8. The Convention relative to the Laying of Automatic Submarine Con- 
tact Mines, of October 18, 1907, was signed on behalf of 37 states, of which 
20 ratified. It was adhered to by Liberia and Nicaragua before August, 
1914, by China in 1917, and by Finland in 1922. 

9. The Convention concerning Bombardment by Naval Forces in Time 
of War, of October 18, 1907, was signed on behalf of 41 states, of which 25 
ratified. It was adhered to by China, Liberia, Nicaragua and Spain before 
August, 1914, and by Finland since that date. 

10. The Convention for the Adaptation to Maritime Warfare of the 
Principles of the Geneva Convention, of October 18, 1907, was signed on 
behalf of 43 states, of which 26 ratified. It was adhered to by Nicaragua 
before 1914, and by Finland and Latvia since that date. But the 1899 con- 
vention on the same subject was signed and ratified by 27 states and adhered 
to by 19 states. 

11. The Convention relative to Certain Restrictions with Regard to the 
Exercise of the Right of Capture in Naval War, of October 18, 1907, was 
signed on behalf of 40 states, of which 23 ratified. It was adhered to by 
Liberia and Nicaragua before August, 1914, by China in 1917, and by Fin- 
land in 1922. 

12. The Convention relative to the Creation of an International Prize 
Court, of October 18, 1907, was signed on behalf of 33 states. There have 
been no ratifications, and no adhesions. 

13. The Convention concerning the Rights and Duties of Neutral Powers 
in Naval War, of October 18, 1907, was signed on behalf of 39 states, of 
which 21 ratified. It was adhered to by the United States of America, 
China, Liberia and Nicaragua before August 1914, and by Finland since that 
date. 

None of the 1907 conventions has been ratified by Argentina, Bulgaria, 
Chile, Colombia, Dominican Republic, Ecuador, Greece, Italy, Montenegro, 
Paraguay, Peru, Persia, Serbia (Yugoslavia), Turkey, Uruguay or Venezuela, 
all of which were signatories. It is to be noted that Montenegro, on whose 
behalf ten of the 1907 conventions were signed, but none were ratified, has 
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ceased to exist. Austria-Hungary has been superseded by various succes- 
sion states, including Austria and Hungary. Of the new states, Finland has 
adhered to twelve of the thirteen conventions; Poland and Czechoslovakia to 
one (the Convention for the Pacific Settlement of International Disputes) ; 
Latvia to one (the Convention for the Adaptation to Maritime War of the 
Principles of the Geneva Convention) ; Afghanistan, Albania, Egypt, Estonia, 
Lithuania, Danzig, Hedjaz, and Iceland, have not adhered to any. 

This record would seem to indicate: (1) That there has been no activity 
on the part of the signatories with reference to these conventions since 1914; 
(2) that there has been little activity on the part of new states with reference 
to them since 1914; (3) that there has been comparatively little interest since 
1914 in extending the conventions which relate to the conduct of war. 

Man ey O. Hupson 


CURRENT NOTES 
By GeorceE A. FIncH * 


Managing Editor 


ANNUAL MEETING OF THE SOCIETY 


The Annual Meeting of the American Society of International Law for 
the year 1931 will take place in Washington, April 22-25. The program 
of the meeting will be announced later. Inasmuch as this meeting will be 
the twenty-fifth annual meeting, a place upon the program will be provided 
fittingly to celebrate the quarter of a century of the Society’s work. 


SWEDISH CLAIMS AGAINST THE UNITED STATES 


The Governments of Sweden and the United States, having been unable 
to adjust diplomatically the claims of a Swedish corporation for losses said 
to have been incurred as a result of the alleged detention of the motorships 
Kronprins Gustaf Adolf and the Pacific in ports of the United States in 
1917 and 1918, signed on December 17, 1930, a special agreement to submit 
the claims to arbitration, in pursuance of the general treaty of arbitration 
concluded by the two countries on October 27, 1928. 


SCANDINAVIAN ECONOMIC AGREEMENT 


Announcement was made at Oslo on December 23, 1930, that repre- 
sentatives of the Belgian-Luxemburg Economic Union, Denmark, Holland, 
Sweden and Norway, signed an Economic Agreement on December 22d 
which obligates the signatories to refrain from increasing their customs 
tariffs except upon due notice. The negotiators are understood also to 
have signed a protocol relative to future negotiations among their respective 
governments, declaring the participants willing to support any further inter- 
national efforts to diminish obstacles to commercial intercourse and to im- 
prove conditions for the exchange of commodities between the countries. 
The protocol is understood to contain a further stipulation that the partici- 
pants agree to investigate the possibilities for extending the application 
of the principle of the present agreement to other conditions which affect 
mutual economic associations. 


EXTRATERRITORIALITY IN CHINA 


In November, 1930, proposals of the United States Government with 
regard to American extraterritorial jurisdiction in China were communicated 


* Unless otherwise signed. Based upon press releases of the Department of State unless 
other references are indicated. 
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to the Chinese Minister at Washington and to the Minister of Foreign 
Affairs of the National Government of China at Nanking. The proposals 
are in keeping with the statements issued by the Department of State on 
September 4 and November 11, 1929, that the American Government is 
prepared to enter into negotiations with the object of devising a method 
for the gradual relinquishment of extraterritorial rights, either as to desig- 
nated territorial areas or as to particular kinds of jurisdiction, or as to 
both, provided that such gradual relinquishment proceeds at the same time 
as steps are taken and improvements are achieved by the Chinese Govern- 
ment in the enactment and effective enforcement of laws based on modern 
concepts of jurisprudence. 
EDUCATION IN HAITI 

The Department of State made public on November 29, 1930, the report 
of the United States Commission on Education in Haiti, appointed by 
President Hoover last February, with Dr. R. R. Moton, Principal of Tuske- 
gee Institute, as Chairman. The report, after summarizing the historical, 
economic, social, and political factors which constitute the background of 
educational conditions in Haiti, gives a comprehensive analysis of the 
present status of education in the Republic. It describes the activities of 
the national schools, the Catholic schools, and the schools of the American 
Occupation, known locally as the Service Technique. The report also con- 
tains observations and comments on existing procedure in education, and 


specific recommendations as to the steps which should be taken to give to 
the Republic of Haiti a unified system of education designed to give the 
benefits of some systematic training in the schools to all the people of the 
Republic, in order to raise the general standards of living, to increase the 
agricultural and industrial effectiveness of the people, to prepare the masses 
for intelligent participation in the government, and to train leaders for 
national development. 


DUAL NATIONALITY AND MILITARY SERVICE 


On November 1, 1930, Norway and the United States signed a treaty 
relieving from military service persons born in the United States of Nor- 
wegian parents and persons born in Norway of American parents, while 
sojourning temporarily in the territories of the other, provided the stay is 
not protracted beyond the period of two years. Under the United States 
Constitution, all persons born in the United States and subject to its juris- 
diction are citizens of the United States without regard to the nationality 
of their parents, and under the Act of Congress of February 10, 1855, 
persons born in foreign countries are citizens of the United States if their 
fathers have that status and have resided at some time in the United 
States. Under the Norwegian Nationality Law of August 8, 1924, any 
person born to a Norwegian father is born a Norwegian subject, regardless 
of the place of birth, and under the same law a person who is born in Norway 
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of alien parents and who continues to reside in Norway until he is 22 years of 
age is a Norwegian subject. 

Many troublesome cases have arisen in which persons born in the United 
States of alien parents and continuing to reside in this country, as well as 
persons of foreign origin who have acquired American nationality through 
the process of naturalization, have been called upon to perform military 
service in foreign countries claiming them as nationals. A joint resolution 
of Congress, approved May 28, 1928, requested the President to negotiate 
treaties under which American citizens having also the nationality of other 
countries should not ‘‘be held liable for military service or any other act of 
allegiance during a stay in the territory subject to the jurisdiction of such 
nation.” 

The treaty of 1869 between Norway and the United States covers the 
cases of Norwegians naturalized in the United States, but there was no 
treaty governing the cases of persons born in the United States of Nor- 
wegian parents. The treaty of November Ist was negotiated to cover the 
latter class of cases, and, if duly ratified, will be the first treaty ever con- 
cluded between the United States and a foreign State governing the status 
and liability for military service of persons born with dual nationality. 
The State Department is endeavoring to conclude with other European 
States treaties similar to the new treaty with Norway, and is also endeavor- 
ing to conclude naturalization treaties with the countries with which no 
such treaties now exist. 


PROTOCOL ON MILITARY OBLIGATIONS AND DOUBLE NATIONALITY 


On January 5, 1931, the American Minister at Berne, acting on instruc- 
tions from Washington, signed the Protocol Relating to Military Obligations 
in Certain Cases of Double Nationality, adopted at the Hague Conference 
for the Codification of International Law, April 12, 1930.!. In announc- 
ing the signature of this protocol, the State Department expresses the belief 
that it will benefit many Americans who have also the nationality of other 
countries, particularly persons born in the United States of alien parents. 
Because of the very large immigration into the United States during the 
past fifty years there are residing in this country thousands of persons who 
have double nationality, and such persons have frequently in the past been 
arrested and forced into the armies of the countries from which their 
parents came, when visiting such countries for temporary purposes. Many 
others have been deterred from visiting those countries for fear of being 
arrested and compelled to perform military service there. 

Article 1 of the protocol closely resembles the convention between the 
United States and Norway, signed November 1, 1930 (see preceding note), 
and is in line with the joint resolution of Congress approved May 28, 1928. 
The protocol has been signed by the following states in addition to the 


1 See text of the protocol in Supplement to this Journat, July, 1930 (Vol. 24), p. 201. 
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United States: Germany, Austria, Belgium, Great Britain and Northern 
Ireland, Irish Free State, India, Chile, Colombia, Cuba, Denmark, Egypt, 
Spain, France, Greece, Luxemburg, Mexico, The Netherlands, Peru, 
Portugal, Salvador, Uruguay. It will enter into force ninety days after the 
deposit of ratifications by ten states with the Secretariat of the League of 
Nations. 


RECOGNITION OF REVOLUTIONARY GOVERNMENTS IN AMERICA 


On September 17, 1930, the Secretary of State of the United States, the 
Honorable Henry L. Stimson, made public the following statement: 


I have directed Mr. Bliss, our Ambassador to Argentina, to resume normal diplomatic 
relations with the provisional Argentine Government; and have directed Mr. Dearing, our 
Ambassador to Peru, to resume normal diplomatic relations with the provisional Peruvian 
Government; and have directed Mr. Feely, our Minister accredited to Bolivia, to present 
his letters of credence and resume normal diplomatic relations with the provisional Bolivian 
Government. This is to be done tomorrow, September eighteenth. 

In reaching the conclusion to accord recognition to these three governments the evidence 
has satisfied me that these provisional governments are de facto in control of their respective 
countries and that there is no active resistance to their rule. Each of the present govern- 
ments has also made it clear that it is its intention to fulfill its respective international 
obligations and to hold in due course elections to regularize its status. 

The action of the United States in thus recognizing the present Argentine, Peruvian and 
Bolivian Governments does not represent any new policy or change of policy by the United 
States toward the nations of South America or the rest of the world. 

I have deemed it wise to act promptly in this matter in order that in the present economic 
situation our delay may not embarrass the people of these friendly countries in reéstablishing 
their normal intercourse with the rest of the world. 


At the same time, the Secretary of State also made public the following 
explanation to clarify his statement that the foregoing action in recognizing 
the de facto Governments in Argentina, Peru and Bolivia does not represent 
any change in policy on the part of the United States: 


In acting towards these three Governments, which we are recognizing tomorrow, we are 
following the regular rules of international law, and the regular policy which has charac- 
terized this country ever since the first Secretary of State announced it—Mr. Jefferson in 
the Administration of President Washington. But with certain countries there are differ- 
ences made by treaty either with us or between each other. For example, the five Central 
American countries have entered into a treaty between themselves in which they agreed 
not to recognize any Government which came into office by virtue of a coup d’etat or a 
revolution. That was done in 1923, and although we were not a party to the treaty, we 
were in hearty accord with it and we agreed on our part that we would follow the same 
policy with respect to the five Republics who had agreed upon it. 

I think in order that you may get this clear I will give you a statement Mr. Hughes made 
in June, 1923, and which represents the present policy of this Government. Mr. Hughes 
stated the attitude of our Government in regard to these five Central American Govern- 
ments as follows: 


“The attitude of the Government of the United States with respect to the recog- 
nition of new Governments in the five Central American Republics whose representa- 
tives signed at Washington on February 7, 1923, a general Treaty of Peace and Amity, 
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to which the United States was not a party, but with the provisions of which it is in 
the most hearty accord, will be consonant with the provisions of Article II thereof 
which stipulates that the contracting parties ‘will not recognize any other Government 
which may come into power in any of the five Republics through a coup d’etat or a 
revolution against a recognized Government, so long as the freely elected representa- 
tives of the people thereof have not constitutionally reorganized the country. And 
even in such a case they obligate themselves not to acknowledge the recognition if any 
of the persons elected as President, Vice-President or Chief of State designate should 
fall under any of the following heads: 

“«¢(1) If he should be the leader or one of the leaders of a coup d'etat or revolution, 
or through blood relationship or marriage, be an ascendent or descendent or brother of 
such leader or leaders. 

“““(2) Tf he should have been a Secretary of State or should have held some high 
military command during the accomplishment of the coup d’etal, the revolution, or 
while the election was being carried on, or if he should have held this office or command 
within the six months preceding the coup d'etat, revolution, or the election.’”’ 


Those were very stringent restrictions which the diiferent countries entered into by 
treaty between themselves with the object evidently of discouraging a revolution or coup 
d’etat within the five Republics, and we endorsed that policy so far as those five countries 
are concerned. It is quite different from the general policy of this country and of the 
general policy of international law towards the recognition of Governments in the world 
at large. There are also other exceptions based on treaties although I am not going to go 
into them in detail. Of course, we have a special treaty with Cuba which also changes the 
general rule of international law and imposes on this country greater obligations in regard 
to Cuba than we have toward other nations, and we have treaties with other nations like 
Haiti and there may be others. I am not trying to give you an exclusive list, but those are 


all exceptions to the general policy which we are carrying out with regard to the three 
Governments in South America. 


An Associated Press dispatch published December 31, 1930,' contains 
the information that the United States has refused to recognize a new 
Government in Guatemala. According to the dispatch, the State Depart- 
ment’s attitude is based upon the Central American Treaty of Peace and 
Amity of February 7, 1923, as above explained by Secretaries Stimson and 
Hughes. The policy with reference to Guatemala was determined upon, 
it is said, after reports from the American Legation in Guatemala City had 
indicated that the new incumbent came into power as provisional president 
after he had led a successful revolution. Later, the Guatemalan National 
Assembly met, accepted the resignations of the former president and vice- 
presidents, and on January 3, 1931, elected a new provisional president 
pending the holding of elections.2. Recognition was accorded by the United 
States to this provisional president on January 7th, the State Department 
announcing in this connection that he had no part in the recent revolt. 


BRAZIL AND THE UNITED STATES 


On November 8, 1930, the Department of State at Washington an- 
nounced that the American Ambassador at Rio de Janeiro had received a 


1 Washington Post, Dec. 31, 1930. 2 Press releases, Jan. 2 and 3, 1931. 
’ Washington Post, Jan. 8, 1931. 
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note from the de facto Government of Brazil setting forth the composition 
of the new Government, stating that it will respect national obligations 
contracted abroad, as well as treaties and other international obligations, 
and requesting recognition. The Department further stated that, after 
having received the final report of the American Ambassador, who, at its 
request, had studied the entire situation upon which the question of recog- 
nition depends, it had instructed him to answer the abovementioned request 
that the United States Government will be happy to continue with the new 
Government of Brazil the same friendly relations as with its predecessors. 

Prior to the success of the revolutionary forces, the Brazilian Ambassador 
at Washington, on October 22, requested the United States to place an 
embargo on the exportation of arms and munitions of war to Brazil, and the 
President complied with this request by the issuance of a proclamation on 
the same day that the request was received. The Brazilian Ambassador’s 
note and President Hoover’s proclamation read as follows: 


BRAZILIAN EMBASSY, 
Washington, October 22, 1930. 
His Excellency, 
Hon. Henry L. Struson, 
Secretary of State of the United States of America: 
Excellency: 

Among the legislative acts in force in the United States of America, there is a Resolution 
by the Senate and House of Representatives in Congress Assembled, of January 31, i922, 
providing that whenever the President finds that in any American country. or in any 
country in which the United States exercises extraterritorial jurisdiction, conditions of 
domestic violence, which are or may be promoted by the use of arms or munitions of war 
procured from the United States, and makes proclamation thereof, it shall be unlawful to 
export, except under such limitations and exceptions as the President prescribes, any arms 
or munitions of war from any place in the United States to such country until otherwise 
ordered by the President or by Congress. 

The undersigned, Ambassador Extraordinary and Plenipotentiary of the United States 
of Brazil, has already verbally conveyed to Your Excellency the intelligence that a revolu- 
tionary outbreak took place in Brazil on the 3rd of the current month of October, and that 
the Federal Government have concentrated all the military and naval forces in operations 
to restore public order until the rebellion is suppressed. 

The conditions of domestic violence to which the Joint Resolution of the Congress of the 
United States refer exist in several zones of the Brazilian territory and such conditions of 
domestic violence, promoted by rebel forces, are or may be promoted by the use of arms or 
munitions of war procured from the United States. As a matter of fact, the undersigned 
has been informed that some elements in the United States, in close union with the revolu- 
tionary elements against the Federal Government of Brazil, have been and are endeavoring 
to purchase arms and munitions in the United States to turn them against the Federal 
Government of Brazil. 

The undersigned, therefore, having in view the Joint. Resolution of the Congress of the 
United States, above referred to, acts on behalf of the Federal Government of Brazil by 
asking Your Excellency that the United States Government give full force, in the present 
moment, to their existing legislation, namely, under the proclamation of the President, to 
put in force the provisions of said Resolution of January 31st, 1922, with the exception of 
such limitations and exceptions as the President might prescribe as being approved as lawful 
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with regard to exportation of arms or munitions of war for shipment from the United States 
to the Federal Government of Brazil. 

The undersigned begs leave to thank Your Excellency for the attention given to this 
matter and avails himself of this opportunity to reiterate to Your Excellency, Mr. Secretary 
of State, the assurances of his highest consideration. 

(Signed) S. Gureet po AMARAL 


By THE PRESIDENT OF THE UNITED STATES OF AMERICA 


A PROCLAMATION 


WueEreas, Section I of a Joint Resolution of Congress, entitled a ‘‘Joint Resolution to 
Prohibit the Exportation of Arms and Munitions of War from the United States to Certain 
Countries, and for other Purposes,’ approved January 31, 1922, provides as follows: 


“That whenever the President finds that in any American country, or in any country 
in which the United States exercises extraterritorial jurisdiction, conditions of domestic 
violence exist, which are or may be promoted by the use of arms or munitions of war 
procured from the United States, and makes proclamation thereof, it shall be unlawful 
to export, except under such limitations and exceptions as the President prescribes, 
any arms or munitions of war from any place in the United States to such country 
until otherwise ordered by the President or by Congress.”’ 


And whereas, it is provided by Section II of the said Joint Resolution that ‘‘ Whoever 
exports any arms or munitions of war in violation of Section I shall on conviction be pun- 
ished by fine not exceeding $10,000, or by imprisonment not exceeding two years or both.” 

Now, therefore, I, Herbert Hoover, President of the United States of America, acting 
under and by virtue of the authority conferred in me by the said Joint Resolution of Con- 
gress, do hereby declare and proclaim that I have found, as has been formally represented 
to this Government by the Government of Brazil, that there exist in Brazil such conditions 
of domestic violence which are or may be promoted by the use of arms or munitions of war 
procured from the United States as contemplated by the said Joint Resolution; and I do 
hereby admonish all citizens of the United States and every person to abstain from every 
violation of the provisions of the Joint Resolution above set forth, hereby made applicable 
to Brazil, and I do hereby warn them that all violations of such provisions will be rigorously 
prosecuted. 

And I do hereby enjoin upon all officers of the United States, charged with the execution 
of the laws thereof, the utmost diligence in preventing violations of said Joint Resolution 
and this my Proclamation issued thereunder, and in bringing to trial and punishment any 
offenders against the same. 

And I do hereby prescribe as an exception and limitation to the foregoing restrictions 
such exportations of arms or munitions of war as are approved by the Government of the 
United States for shipment to the Government of Brazil which has been recognized by the 
Government of the United States, and such arms and munitions for industrial or commercial 
uses as may from time to time be exported with the consent of the Secretary of State. 

In Witness Whereof, I have hereunto set my hand and caused the seal of the Unite 
States to oe affixed. 

Done at the City of Washington on this twenty-second day of October, in the year of 

(sEAL) our Lord nineteen hundred and thirty, and of the Independence of the United 
States of America the one hundred and fifty-fifth. 

By the President: 

HeErBert Hoover 
Henry L. Stimson, 
Secretary of State 
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Criticisms having appeared in the press of this action of the United 
States Government as prejudicial to the revolutionary cause in Brazil, the 
Secretary of State issued the following statement on October 23, 1930: 


Some accounts in the press this morning reported that our action in placing an embargo 
upon the sale of arms and munitions to revolutionists in Brazil was unprecedented. While 
it is true that this is the first occasion where the United States has placed an embargo on 
the shipment of arms and munitions to a South American country, it is misleading to call it 
an unprecedented action, as it is our regular action under similar circumstances. We have 
placed embargoes on the shipment of arms and munitions on various occasions when there 
were conditions of domestic violence in Central America, Mexico, Cuba and the Orient. 
It just happens that a situation requiring the application of this principle has not hitherto 
come up in South America and there has therefore hitherto been no occasion for applying 
the general principle. There is nothing unprecedented in the principle which we have 
applied many times before. It is very important that people should not misunderstand 
it as a new principle. It is important for the reason that the revolutionists who may be 
hurt by our action in placing an embargo may assert that we are taking sides for some 
ulterior reason with one or the other of the combatants. Instead of that, we are acting 
according to general principles of international law. Those principles declare that where 
we are in friendly relations through diplomatic channels with a government which has been 
recognized as the legitimate government of a country that government is entitled to the 
ordinary rights of any government to buy arms in this country, while the people who are 
opposing and trying to overthrow that government and are not yet recognized as bellig- 
erents are not entitled to that right. It is not a matter of choice on our part, but is a 
practice of mankind known as international law. We have no personal bias and are doing 
nothing but attempt to carry out the law of mankind. 


ERRATUM 


In the article, ‘‘Proposed New Edition of the Treaties of the United 
States’’ which appeared in the April, 1930, number of this JourNAL (Volume 
24, No. 2), there is the following sentence on page 244 regarding Postal 
Conventions: 

No such agreements appear in the Statutes at Large prior to Volume 
XVI, except the earliest of those three postal conventions which were 
submitted to the Senate as treaties, and ratified accordingly. (New 
Granada, March 6, 1844, Great Britain, December 15, 1848, and 
Mexico, December 11, 1861.) 

“Volume X VI”’ was a slip in the typing for ‘‘ Volume XV.”’ There are in 
fact various postal conventions in Volume XV of the Statutes at Large. 

Furthermore, the final phrase should read thus: 

. except that with Belgium of December 21, 1859, and those three 
postal conventions which were submitted to the Senate as treaties and 
ratified accordingly. 

I may add that the convention with New Granada above mentioned is in 
VIII Statutes at Large, 584-88; that with Belgium is in XII Statutes at 
Large, 1117-23; that with Mexico is in the same volume, 1205-11; and the 
convention with Great Britain is in IX Statutes at Large, 965-70, and also 
in'XVI Statutes at Large, 783-88. 

H. M. 
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For THE PERIOD AuGusT 16-—NOVEMBER 15, 1930 


(With references to earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. J. J. J., Bulletin de L’Institut Intermédaire International; B. J. N., 
Bulletin of international news; C. S. Monitor, Christian Science Monitor; Clunet, Journal 
du droit international; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congres- 
sional Record; Cur. Hist., Current History (New York Times); Europe, L’Europe Nouvelle; 
Ex. Agr. Ser., U. 8. Executive Agreement Series; F. P. A. J. S., Foreign Policy Associa- 
tion Information Service; G. B. Treaty Series, Great Britain, Treaty Series; J. L. O. B., In- 
ternational Labor Office Bulletin; L. N. M. S., League of Nations Monthly Summary; 
L. N. O. J., League of Nations Official Journal; L. N. Q. B., League of Nations Quarterly 
Bulletin; L. N. 7. S., League of Nations Treaty Series; P. A. U., Pan American Union 
Bulletin; Press releases, U. S. State Dept. press release; T. J. B., Treaty Information Bul- 
letin, U. S. State Department; U.S. C. R., U. S. Commerce reports. 


December, 1929 
27 AusTRIA—GREECE. Signed agreement for payment of claims of Greek nationals. 
Text: Europe, Oct. 11, 1980, p. 1481. 


January, 1930 
17 AUSTRALIA—GERMANY. Signed agreement at The Hague regarding release of prop- 
erty of German nationals. G. B. Treaty Series, no. 29 (1930). 


February, 1930 
13-18 MozamBpiquE—Soutu Arrica. Agreement regulating commercial relations in cer- 
tain provinces in South Africa and the Portuguese colony of Mozambique signed by 
High Commissioner for South Africa and Governor-General of Mozambique. 
Text: G. B. Treaty Series, no. 34 (19380). 
March, 1930 
4 Danzic—Po.Lanpb. Signed agreement regarding regulations for control of foodstuffs 
entering Poland from Danzig. U.S.C. R., Oct. 27, 1930, p. 250. 
April, 1930 
6 Cuina—Japan. Signed tariff agreement at Nanking. Text: Hurope, Nov. 1, 1930, 
p. 1589. 


7 to June 3 Great Brirain—NETHERLANDS. Exchanged notes respecting air mail 
services to the East Indies and Australia. G. B. Treaty Series, no. 42 (1930). 


10 GREECE—PoLAND. Signed most-favored-nation commercial treaty. U.S.C. R., 
Oct. 13, 1930, p. 127. 
17 Cupa—GreEaT Britain. Signed convention at Havana for extension of extradition 


treaty of Oct. 3, 1904, to certain protectorates and mandated territories. G. B. 
For. Off., Cuba no. 1, 1980, Cmd. 3608. 


22 Ecypt—Potanp. Provisional most-favored-nation commercial agreement applied 
also to Free City of Danzig. U.S.C. R., Nov. 17, 1980. 


30 RumMANnia—SPAIN. Provisional most-favored-nation commercial agreement arranged 
by exchange of notes. U.S.C. R., Oct. 6, 1930, p. 61. 
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May, 1930 
17 Cusa—Mexico. Exchanged ratifications of extradition treaty signed May 25, 1925. 
P. A. U., Nov., 1930, p. 1148. 


26 Persia—Swepen. Exchanged ratifications of most-favored-nation treaty of com- 
merce and navigation signed May 10, 1929. U.S.C. R., Dec. 1, 1930, p. 573. 


28 CoNSTANTINOPLE. Announced that the name Istanbul has been substituted by State 
Department for Constantinople in order to conform to new legal name for the city. 
N. Y. Times, May 28, 1930, p. 1. 


30 BALTIC AND INTERNATIONAL MARITIME CONFERENCE. Opened in Copenhagen with 
21 nations represented, to study question of unification of sealaw. N.Y. Times, 
June 1, 1930, p. 10. B. J. N., June 5, 1930, p. 25. 


June, 1929 
11 Roumania—TurKEY. Treaty of commerce, navigation, residence, and establishment, 
signed at Ankara. U.S.C. R., Oct. 6, 1930, p. 62. 


13 GERMANY—NEw ZEALAND. Exchanged ratifications of Hague agreement of Jan. 17, 
1930, regarding release of property, rights and interests of German nationals. 
G. B. Treaty Series, no. 41 (1930). Cmd. 3703. 


13 Greece—Hunaary. Signed agreement for payment of claims of Greek nationals. 
Text: Europe, Oct. 11, 1930, p. 1482. 


13 Hunaary. Asked Permanent Court of International Justice to appoint two judges 
for each of the three committees of arbitration between Hungary and its creditors, 
Rumania, Yugoslavia, and Czechoslovakia, as was contemplated in Hague conven- 
tion, January, 1930. N.Y. Times, June 14, 1930, p. 8. 

24-27 Air NaviacaTION. International Commission on Aérial Navigation held 18th session 
at Antwerp. Droit aérienne, July—Sept., 1930, p. 514. 

July, 1980 

5 GERMANY—GREAT BriTAIn. Signed amendment to air navigation agreement of 
June 29, 1927. G. B. For. Off., Germany no. 1 (1930), Cmd. 3663. 

9 to August 18 DutcH Guiana—UNITED States. Parcel post convention signed at 
Paramaribo on July 9 and at Washington, Aug. 18. 7. J. B., Aug., 1930, p. 17. 

9-12 or Nations TRANSPORT CoGPERATION CoMMITTEE. Held first session, 


to study question of economic agreements between air transport undertakings in 
various countries. L. N. M.S., July, 1930, p. 128. 


17 Honpuras—Nicaraaua. Exchanged ratifications of commercial treaty signed Jan. 
30, 1930. U.S.C. R., Sept. 8, 1930, p. 621. 
23 BrRaZIL—VENEZUELA. Venezuela section of Venezuelan-Brazilian boundary com- 


mission reorganized by executive decree. P. A. U., Nov., 1930, p. 1148. 


24 Great Britain—Latvia. Signed agreement respecting the estates of deceased 
seamen. G. B. Treaty Series, no. 30 (1930). 


25-28 Eaypt—lIrisH FREE STATE. Provisional most-favored-nation commercial agreement 
arranged by exchange of notes. U.S.C. R., Nov. 17, 1930. 


30 CuiLe—F Rance. Signed temporary commercial agreement at Paris. U.S.C. R., 
Nov. 3, 1930, p. 320. 


August, 1930 
1 Great Brirain—PortuaaL. Signed agreement for arbitration of Major Campbell’s 
claim for damages suffered in Mozambique. Text: B. G. Treaty Series, no. 36 
(1930). 
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Cuite—Perv. Following completion of its work of delimitation of Chile-Peruvian 
boundary in accordance with provisions of Tacna-Arica treaty, representatives of 
both nations signed at Lima the final act relative to the boundary. P. A. U., 
Nov., 1930, p. 1147. 


Great Brirain—Romania. Signed treaty of commerce and navigation in London. 
U.S.C. R., Sept. 22, 19380. Cmd. 3653. 


Costa Rica—Great Britain. Exchanged ratifications of convention respecting 
commercial travellers signed Dec. 27, 1928. Text: G. B. Treaty Series, no. 33 
(1930). 


Estonra—Yuaos.tavia. Exchanged ratifications of provisional most-favored-nation 
treaty of commerce and navigation signed at Belgrade, Feb. 1, 1928. U.S.C. R., 
Nov. 3, 1930, p. 320. 


Pan Pactric WoMEN’s CONFERENCE. Second conference held in Honolulu. N. Y. 
Times, Aug. 23, 1930, p. 6. 


PoLtanp—PortuaaL. Most-favored-nation commercial treaty concluded Dec. 28, 
1929, came into force provisionally. U.S.C. R., Oct. 6, 1930, p. 61. 


AustTRIA—UNITED States. Exchanged ratifications of extradition treaty signed at 
Vienna, Jan. 31, 1930. 7. J. B., Aug., 1930, p. 6. 


AvusTRIA—NETHERLANDS. Exchanged ratifications of most-favored-nation treaty of 
commerce and navigation signed Mar. 28, 1929. U.S.C. R., Oct. 13, 1930, p. 127. 


Iraty—Rovumania. Exchanged ratifications of treaty of commerce and navigation 
signed Feb. 25, 1930. U.S.C. R., Nov. 3, 1930, p. 320. 


Great Brirarin—IraQq. Financial agreement arranged by exchange of notes pro- 
viding for transfer to Iraq of the railway system, airdromes and property in port of 
Basra owned by British Government. B. J. N., Aug. 28, 1930. Cmd. 3675. 


RuMANIA—UNITED States. Provisional commercial agreement signed at Bucharest. 
Press releases, Aug. 23, 1930. Text: Exec. Agr. Ser., no. 8. 


Canapa—UNniTep States. Statement concerning reciprocal air navigation ar- 
rangement made public by Department of State. Text: U. S. Daily, Aug. 22, 
1930, p. 3. 


Cusa. Government sent memorandum to League of Nations explaining its refusal 
to agree to revision of Statutes of Permanent Court of International Justice. 
B. 1. N., Aug. 28, 1930, p. 15. 


Rio GRANDE Bounpary. Report of International Boundary Commission between 
the United States and Mexico signed by President Hoover. U.S. Daily, Aug. 22, 
1930, p. 1. 


IsLE OF Pines. Letter from Acting Secretary of State to Senator Fletcher on gov- 
ernment by Cuba of the Isle of Pines made public. Text: U. S. Daily, Aug. 23, 
1930, p. 2. 


Beiaruom—Unirep States. Exchanged ratifications of treaties of arbitration and 
conciliation signed Mar. 20, 1929. U.S. Daily, Aug. 26, 1930, p.2. U.S. Treaty 
Series, nos. 823-824. 


25 to November 2 Patestine. On Aug. 25, the report of the Permanent Mandates 


Commission of the League on the outbreak in Palestine of August, 1929, and a 
“Memorandum from the British Government” in reply to the criticisms of 
their policy expressed in the report, were published in London and Geneva. 
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Summary: B. J. N., Aug. 28, 1930, p. 16. N.Y. Times, Aug. 31, 1930, III, 4. On 
Oct. 20, Lord Passfield’s statement of 23 pages on future policy of British Govern- 
ment in the administration of its mandate was published as White Paper (Cmd. 
3692), and at the same time Sir John Hope Simpson’s report of 185 pages on condi- 
tions in Palestine was issued as a Blue Book. (Cmd. 3686.) Summary: B. J. N., 
Oct. 23, 1930, p. 26. On Oct. 22, the National Council of Palestine Jews decided 
to reject the British statement of policy and not to participate in the proposed 
Legislative Council. The next day, the Jewish Nationa! Council issued a state- 
ment. B. J. N., Oct. 23 and Nov. 6, 1930. Cur. Hist., Dec., 1930, p. 379-388. 
Mr. Baldwin, Sir Austen Chamberlain, and Mr. Amery signed joint letter, pub- 
lished on Oct. 23, regretting government’s failure to summon Round Table Con- 
ference of Jews and Arabs as suggested by Dr. Weizmann. Nation (London), 
Nov. 1, 1930, p. 151. Extracts from important documents and papers on Palestine 
question: N. Y. Times, Oct. 26, 1930, [X, 3. On Nov. 2, a protest meeting on 
British policy in Palestine was held in Madison Square Garden. JN. Y. Times, 
Nov. 3, 1930, p. 1. 


25 Perv. Following agitation against his administration, Sefior Leguia resigned the 
presidency on Aug. 25, and a military junta under Gen. Ponce was formed, to be 
succeeded by a new junta under Col. Cerro. B.J.N., Aug. 28 and Sept. 11, 1930. 


26 PERMANENT Court oF INTERNATIONAL Justice. The 18th session of the court, 
which began on June 16, was declared closed on Aug. 26, and an opinion was 
adopted by six votes to four, on the special legal status of the Free City of Danzig, 
which does not permit it to become a member of the International Labor Organiza- 
tion. L. N. M.S., Aug., 1930, p. 157. N.Y. Times, Aug. 28, 1930, p. 18. 


28 Economic Signed provisional most- 
favored-nation commercial agreement. U.S.C. R., Nov. 24, 1930, p. 508. 


28 GREAT BRITAIN—SWEDEN. Signed convention regarding legal procedure in civil and 
commercial matters. Text: G. B. For. Off., Sweden no. 1 (1930), Cmd. 3689. 


29 FInLAND—GERMANY. Initialled commercial treaty in Helsingfors. B. J. N., Sept. 
11, 1930. 


29 Iraq. The Hilton Young report on economic conditions in Iraq was published. It 
recommended development of the country through foreign loans and the granting of 
concessions. B. J. N., Sept. 11, 1930. 


September, 1930 
1-6 AironavuTicaL Conaress. Fifth International Aéronautical Congress held at The 
Hague. N. Y. Times, Sept. 3, 1930, p. 7. C.S. Monitor, Oct. 7, 1930, p. 10. 


1 Cusa—Unirep Sratss. Parcel post convention signed July 24, 1930, came into 
force. T. J. B., Sept., 1930, p. 15. 


1 CzEcHOSLOVAKIA—RvuMANIA. Most-favored-nation treaty, signed June 27, 1930, 
came into force. U.S.C. R., Sept. 15, 1930. 


1 Hun@ary—Roumania. Temporary most-favored-nation commercial agreement of 
Aug. 10, 1930, came into force. U.S.C. R., Oct. 13, 1930. 


1-10 INTERNATIONAL Law AssocriaTION. Held 36th conference in New York, with repre- 
sentatives of 25 countries in attendance. On Sept. 8 the draft of a world code of 
law on aviation was adopted. Amer. Bar Assoc. Journal, Dec., 1930, p. 803. 
N. Y. Times, Sept. 2-11, 1930. 


1 RuMANIA—YUGOSLAVIA. Provisional most-favored-nation commercial agreement 
signed at Bucharest on Aug. 4, came into force. U.S.C. R., Sept. 29, 1930, p. 823. 
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2-10 Canapa—UNITeEp States. Exchanged notes on subject of proposed St. Lawrence 
waterway. 7.J/. B., Sept., 1930, p. 14. 


2 Lena GOLDFIELDS Case. The Arbitration Court sitting in London announced its 
award in dispute arising out of concession agreement between Lena Goldtields, 
Ltd., and the Russian Soviet Government, signed in 1925. The court declared the 
agreement dissolved and directed the Soviet Government to pay the company some 
13,000,000 pounds. Summary: Times (London), Sept. 3, 1930, p. 7. 


2 LuxEMBURG— UNITED States. Exchanged ratifications of treaties of arbitration and 
conciliation signed Apr. 6, 1929. Press releases, Sept. 13, 1930, p. 172. 


3 AusTRIA—RvuMANIA. Signed provisional commercial agreement in Bucharest. 
B. I. N., Sept. 11, 1930. 


3 BreLgiumM—Yugostavia. Exchanged ratifications of arbitration convention signed in 
Belgrade on Mar. 25, 1930. 8B. J. N., Sept. 11, 1930. 

3 Great Brirain—Turkey. Exchanged ratifications of treaty of commerce and 
navigation signed Mar. 1, 1930. G. B. Treaty Series, no. 40 (1930), Cmd. 3695. 

3 GREAT BritaiIn—TurKEyY. Exchanged ratifications of commercial travellers’ sam- 
ples convention signed at Angora on Jan. 15, 1929. G. B. Treaty Series, no. 35 
(1930). 

3 InpIA—TurRKEY. Exchanged notes regarding commercial relations. G. B. Treaty 
Series, no. 37 (1930). 

4 FranceE—GrkEAtT Britain. Exchanged notes for amendment of protocol of Aug. 6, 
1914, in regard to the New Hebrides. G. B. Treaty Series, no. 38 (1930). 

4 LEAGUE OF Nations CONFERENCES. List of League conferences in which United 
States has participated given out at State Department. U.S. Daily, Sept. 5, 
1930, p. 1. 

5 SaLvapoR—UNnitTeEp States. Exchanged ratifications of treaty of friendship, com- 


merce, and consular rights signed Feb. 22, 1926. U.S. Daily, Sept. 8, 1930, p. 3. 
U.S.C. R., Sept. 22, 1930, p. 757. 


7-9 INTERPARLIAMENTARY COMMERCIAL CONFERENCE. Met in Brussels and adopted 
resolutions on economic coéperation in Europe and development of conciliation 
machinery in the form of judicial and arbitral institutions. B. J. N., Sept. 11, 
1930, p. 20. 


8 EvurRoPpEAN FEDERATION. Representatives of European states members of the 
League of Nations met at Geneva on Sept. 8 to consider results of enquiry made by 
the French Government. On Sept. 11, M. Briand explained main points of scheme 
to Assembly, which, after general debate, adopted resolution on the subject, and 
invited a Committee of Enquiry for European Union to pursue the enquiry already 
begun by the French memorandum of May 17, 1930, and replies to same. At first 
meeting of Committee of Enquiry on Sept. 17, M. Briand was elected chairman 
and Sir Eric Drummond, secretary. L. N. M.S., Sept., 1930, p. 167. 


8-20 InTER-AMERICAN CONFERENCE ON AGRICULTURE, FORESTRY AND ANIMAL INDUSTRY. 
Held in Washington. P. A. U., Oct.—Nov., 1930, pp. 1033 and 1081. Pan 
American Magazine, Oct., 1930, p. 282. 


8-18 LeaGcuE or Nations Councit. At 60th session in Geneva, which opened on Sept. 
8, the Council adopted report on findings of Mandates Commission on Palestine, 
decided upon recall of remaining French soldiers in Saar Valley, voted to increase 
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number of judges on Permanent Court of International Justice from 11 to 15, and 
to increase their salaries and allow them pensions. The 61st Council held its first 
meeting on Sept. 18, and fixed date for conference on limitation of drug manufac- 
ture for May 27, 1931; considered disputes between certain members of the League, 
and decided to summon a road traffic conference in March 1931. L. N. M.S., 
Sept., 1930. 


10 to October 4. Leaaue or Nations AsseMBLY. Held eleventh ordinary session in Geneva 
with delegates from 52 states, Argentina and Honduras being the only absent 
members. M. Briand made address on a European federation, and on Sept. 16 a 
resolution was adopted constituting a Committee of Enquiry for European Union. 
On Sept. 17, Guatemala, Norway, and Irish Free State were elected to succeed 
Cuba, Finland, and Canada as non-permanent members of the Council. Mr. 
Frank B. Kellogg was elected to succeed Mr. Charles Evans Hughes on the Per- 
manent Court of International Justice. On Sept. 25, the Assembly and the 
Council, voting concurrently, elected 15 judges and 4 deputy judges as members of 
the Permanent Court of International Justice. On Oct. 2, 28 nations signed 
convention for financial assistance to states victims of aggression. Text and 
resolutions: L. N. M. S., Sept., 1930. 


15 France—RvumaniA. Reciprocal most-favored-nation treaty signed Aug. 27, came 
into force provisionally. U.S.C. R., Dec. 1, 1930, p. 573. 


15 TravE Restrictions. At request of the Secretary of State, the Secretary General 
of the League of Nations sent to the parties of the international convention, a 
report on steps taken to give effect to provisions of the convention, furnished by the 
United States. Text: 7.7. B., Nov., 1930, p. 12. 


16-20 ArcenTiINA. Announced that new provisional government of Gen. José Uriburu had 
been recognized by 20 governments. B. /. N., Sept. 25, 1930. 


17 Curna—Great Britain. Exchanged notes covering agreement for rendition of con- 
cession at Amoy. G. B. Treaty Series, no. 44 (1930). 


17 to October 23 Ketioaa, Frank B. Elected judge of Permanent Court of International 
Justice on Sept. 17, to succeed Charles Evans Hughes, resigned. Elected on Sept. 
25, as member of Permanent Court for period from Jan. 1, 1931, to Dec. 31, 1939. 
Inaugurated on Oct. 23 as judge at opening of 19th ordinary session of the Court. 
L. N. M.S., Sept., 1930, p. 197. N. Y. Times, Oct. 24, 1930, p. 22. 


17 LirHvuANIA—ToRKEY. Signed treaty of friendship in Moscow. B. I. N., Sept. 25, 
1930. 


18 EXTRATERRITORIALITY IN CHINA. United States made proposals to relinquish 
extraterritorial rights in China. U.S. Daily, Nov. 14, 1930, p. 3. 


19-22 Boxer INpEMNiTy. By exchanges of notes between British Minister in China and 
the Chinese Minister for Foreign Affairs, it has been agreed that all payments of 
British share of indemnity of 1901 will be remitted by the British Government as 
from Dec. 1, 1922, to the control of the Chinese Government. Times (London), 
Oct. 9, 1930, p. 138. Cur. Hist., Dec., 1930, p. 476. Cmd. 3715. 


20 Great Britain—Paraauay. Exchanged ratifications of convention respecting 
commercial travellers signed July 16, 1928. Text: G. B. Treaty Series, no. 39 
(1930), Cmd. 3694. 


26 Greece—Rvumania. Commercial treaty which expired at beginning of September 
renewed for three months by an exchange of notes. Times (London), Sept. 27, 
1930, p. 9. 
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26 RECOGNITION OF GOVERNMENTS. Mexican Government went on record as opposing 
prevailing diplomatic system of formal recognition by one government of another, 
and notified its emissaries in Argentina, Peru, and Bolivia that no pronouncement 
about those governments would be forthcoming, but that no move had been made 
to recall its representatives. C.S. Monitor, Sept. 27, 1930, p. 5. Pan American 
Magazine, Dec , 1930, p. 440. 


27 GERMANY—TwuRKEY. Most-favored-nation treaty of commerce signed May 27, 
1930, came into force. U.S.C. R#., Oct. 13, 1930, p. 127. 


30 Fintanp—Rvssia. Exchange of notes made public in connection with activities of 
anti-Communist movement in Finland. C.S. Monitor, Sept. 30, 1930, p. 3. 


October, 1980 
1 Curna—Great Britain. Exchanged ratifications of convention and supplementary 
agreement concluded April 18, 1930, for rendition of British concession at Wei- 
haiwei. TJ. J. B., Oct., 1930, p. 7. 


1 to November 14 ImprRtaAL CONFERENCE. Opened in London on Oct.1. Text of opening 
speeches. Times (London), Oct. 2, 1930, p.7. Closed on Nov. 14. Summary of 
results: Times (London), Nov. 15, 1930, p. 12. 


2 IcELAND—UNITED States. Exchanged ratifications of general arbitration treaty 
signed at Washington on May 15, 1930. U.S. Daily, Oct. 3, 1930, p.4. U.S. 
Treaty Series, no. 828. 


5-12 Batxan Srartes. First Balkan Conference held in Athens, with delegates from 
Albania, Bulgaria, Greece, Rumania, Turkey, and Yugoslavia. Adopted statutes 
of a new inter-Balkan organism to be set up at Constantinople in 1931. B. J. N., 
Oct. 9 and 23, and Nov. 20, 1930. N. Y. Times, Oct. 6-13, 1930. 


6-23 BuoyaGE AND LicHTING or Coasts. First Maritime Conference, summoned by the 
League of Nations, met at Lisbon, with delegates from 32 states. It adopted a 
series of recommendations on lighthouses and wireless, and agreements on maritime 
signals, light-ships, etc. L.N.M.S., Oct., 1930, p. 234. 7.J.B., Oct., 1930, p. 14. 


6-11 INTERNATIONAL Roap Conaress. The Sixth International Road Congress, the first 
to be held outside of Europe, met in Washington on Oct. 6 with representatives 
from 60 nations in attendance. On the same day, delegates of the American 
Republics to the congress met in conference at Pan American Union and all, 
except Cuba and Haiti, signed convention on the regulation of automotive traffic. 
Wash. Post, Oct. 7, 1930, p. 8. P. A. U., Nov., 1930, p. 1095. U.S. Daily, Oct. 
7, 1930, p.1. Text of convention: U. S. Daily, Oct. 8, 1930, p. 10. 


6 Pan AMERICAN CONFERENCE ON AUTOMOTIVE TRAFFIC. Delegates of American 
Republics to 6th International Road Congress met at Pan American Union and 
signed convention for regulation of automotive traffic. Text: 7. J. B., Nov., 1930, 
p.18. P. A. U., Nov., 1930, p. 1096. 


6-11 Rep Cross. 14th International Red Cross Conference held at Brussels, with 54 
national societies and 46 governments represented. Resolutions: Revue Int. de la 
Croiz-Rouge, Oct., 1930. 


7 Pan AmerRICAN Hicuway. Informal session of delegates of American Republics to 
the Sixth International Road Congress was held at Pan American Union to discuss 
question and study proposal for a Permanent Pan American Highway Commission, 
and adopted resolution approving work already begun and urging its continuance. 
P. A. U., Nov., 1930, p. 1103. 
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8-11 Wuirr SLAvE Trape. Twenty countries were represented at international con- 
ference in Warsaw for protection of women emigrants. N. Y. Times, Oct. 11, 
1930, p. 6. 


11-29 Cuinese Eastern Raitway. Russo-Chinese Conference for settlement of con- 
troversy, on basis of protocol of Dec. 22, 1929, was held in Moscow but without 
accomplishing results. Soviet Union Review, Nov., 1930, p. 171. N. Y. Times, 
Oct. 13 and 30, 1930. 


14-20 INTERNATIONAL INSTITUTE OF AGRICULTURE. Held 10th session in Rome, with 74 
countries represented. At closing session on Oct. 20 the Institute adopted a 
resolution in favor of an understanding with the League of Nations, which, if 
carried out, would result in relations to the League similar to those held by the 
International Labor Office. B. J. N., Oct. 23, 1980, p. 29, 33. League of Nations 
News, Nov., 1930, p. 10. 


15-22 Emparco on Arms. On Oct. 15, Secretary Stimson made oral statement that 
Brazil had a right to buy munitions in the United States. On Oct. 22, President 
Hoover issued proclamation forbidding shipment of arms to revolutionists in 
Brazil. On Oct. 23, Secretary Stimson made oral statement explaining reasons for 
embargo. Text: U. S. Daily, Oct. 16, 23-24, 1930, pp. 1-2. Press releases, Oct. 
18 and 25, 1930. 


18-21 AGRARIAN CONFERENCE. International agrarian conference closed in Bucharest 
without reaching an agreement on common policy. N. Y. Times, Oct. 22, 1930, 
p. 14. B. J. N., Nov. 6, 1930. 


21 GILBERT S. ParRKER. Report of Agent-General for Reparation Payments, dated 
May 21, 1930, made public. B. J. N., Oct. 23, 1930, p. 30. 


22 PERMANENT Court OF INTERNATIONAL JusTICE. 19th (extraordinary) session, con- 
vened to take up Franco-Swiss controversy over free zones of Gex and Upper 
Savoy. N. Y. Times, Oct. 24, 1930, p. 22. C. S. Monitor, Oct. 23, 1930, p. 1. 
L. N. M.8., Oct., 1930, p. 238. 


23 Eaypr. Promulgated new constitution. B. J. N., Nov. 6, 1930. Cur. Hist., Nov., 
1930, p. 472. 


23 SLAVERY IN LiperRIA. Announced that all domestic slaves of native tribes have been 
declared free by Liberian Government, following inquiry by League of Nations. 
N.Y. Times, Oct. 24, 1930, p. 1. 


24 Braz. Announcement of overthrow of federal government made by State Depart- 
ment. U.S. Daily, Oct. 25, 1930, p. 1. 


25 CzEcHOSLOVAKIA—PeErsiA. Signed treaty of friendship and a convention regarding 
treatment of nationals. B. J. N., Nov. 6, 1930. 


27 TIraty’s Foreran Pouicy. Premier Mussolini addressed the Facsist directorates of 
all Italy gathered in Rome, setting forth his policy in regard to foreign nations. 
Cur. Hist., Dec., 1930, p. 456. Summary: Times (London), Oct. 28, 1930, p. 14. 


27 Lonpon Nava TREATY OF 1930. Deposit of ratifications of Great Britain, Japan, 
and United States took place in London. Texts of remarks of Prime Ministers of 
Japan and Great Britain and of President Hoover. Press releases, Nov. 1, 1930. 


27 to November 11 Narcotic Drugs. Government representatives of countries manufac- 
turing dangerous narcotic drugs held conference in London to fix their quotas on 
each drug. C.S. Monitor, Oct. 27, 1930, p. 3. Times (London), Nov. 13, 1930, 
p. 14: 
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30 Greece—TurRKEY. Signed treaty of friendship and neutrality and a treaty of 
commerce and navigation. B. J. N., Nov. 6, 1930. 


November, 1930 
1 Norway—Unitep Srates. Signed treaty concerning obligation for military and 
other national services in cases of persons born in the United States of Norwegian 
parents and persons born in Norway of American parents. Press releases, Nov. 8, 
1930, p. 298. 


6 LEAGUE OF NaTIONS PREPARATORY COMMISSION ON DISARMAMENT. Resumed work 
in Geneva, with 32 delegations in attendance, including those of the United States 
and Soviet Union. WN. Y. Times, Nov. 9, 1930, X, 1. 


7 GERMAN Dest. Final action concerning funding of German debt to United States 
announced by Secretary Mellon. Text: U. S. Daily, Nov. 8, 1930, p. 1. 


12 Canapa—Norway. Canada’s sovereignty over the four Arctic islands in Sverdrup 
group announced by Canada’s Acting Prime Minister. C.S. Monitor, Nov. 12, 
1930, p. 3. 


12 InpIA Rounp TaBLE. King George opened the conference in London on Nov. 12. 
Speeches made by Premier MacDonald, Indian princes, and other delegates. 
N.Y. Times, Nov. 13, 1930, p. 4. Times (London), Nov. 13, 1930, pp. 9 and 14. 


14 Mrxep Ciarms Commission (United States and Germany). Announced decision in 
favor of Germany in so-called sabotage claims against Germany after oral argument 
at The Hague. Text: Press releases, Nov. 15, 1930, p. 343. This JouRNAL, 
infra, p. 147. 


INTERNATIONAL CONVENTIONS 


ACCIDENT PREVENTION ON Suips. Geneva, June 21, 1929. 
Ratification: Irish Free State. L. N.O. J., Sept., 1930. 


AfriaL NavicaTion. Paris, Oct. 13, 1919. Protocol of Amendment. Paris, June 15, 
1929. 
Ratification: Sweden. T. JI. B., Oct., 1930, p. 10. 


AGRICULTURAL WorKERS AssocraTions. Geneva, Nov. 12, 1921. 
Ratification: Denmark. June 20, 1930. L. N.O.J., Sept., 1930. J. L. O. B., Sept. 30, 
1930. 


ARBITRATION CLAUSES. Geneva, Sept. 24, 1923. 
Ratifications: 
Austria. July 18, 1930. 
Great Britain and Northern Ireland. July 2, 1930. L.N.0O.J., Aug., 1930. 


Arms TRAFFIC CONVENTION. Geneva, June 17, 1925. 
Ratifications: Denmark, Great Britain, Sweden. 7. J. B., Sept., 1930, p. 6. 


Arms TRAFFIC IN AByssINIA. Paris, Aug. 21, 1930. 
Signatures: France, Great Britain, Italy and Abyssinia. B. J. N., Aug. 28, 1930, p. 15. 


AUTOMOTIVE TRAFFIC. Washington, Oct. 6, 1930. 
Text and signatures: P. A. U., Nov., 1920, p. 1096; P. A. U. Treaty Series, no. 6; U.S. 
Daily, Nov. 29, 1930, p. 4. 


Bits oF EXCHANGE AND Promissory Notes. Convention and Protocol. Geneva, June 7, 
1930. 
Text and signatures: L. N. O. J., Sept., 1930, pp. 987 and 1018. 
Signatures: Yugoslavia, Hungary, Japan, and Greece. 7’. J. B., Sept., 1930, p. 13. 
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CHEMICAL WARFARE. Geneva, June 17, 1925. 
Accession: Irish Free State. Sept. 4, 1930. B. JZ. N., Sept. 11, 1930. 7. J. B., Sept., 
1930, p. 6. 
Ratification: Portugal. L. N.O.J., Sept., 1930. 


ComMERCIAL CoNVENTION. Geneva, Mar. 24, 1930. 
Ratifications deposited: Sweden and Switzerland. B. J. N., Nov. 6, 1930. 


ConFL.ict or Laws ON BILis oF EXCHANGE AND Promissory Notes. Geneva, June 7, 1930. 
Signatures and text: L. N. O. J., Aug., 1930, p. 1043. 
Signatures: Yugoslavia, Hungary, Japan, Greece. 7’. J. B., Sept., 1930, p. 13. 


Copyricut Union. Revision. Berlin, Nov. 13, 1908. Protocol. Berne, Mar. 20, 1914. 
Adhesion: Yugoslavia. Droit d’auteur, Aug. 15, 1930, 7’. J. B., Sept., 1930, p. 12. 


COUNTERFEITING CURRENCY AND OPTIONAL ProtocoL. Geneva, April 20, 1929. 
Accession: Estonia. 7. J. B., Sept., 1930, p. 12. 
Ratification deposited: Portugal. 7. J. B., Oct., 1930, p. 13. 


EasTERN EvrRopeAN ReEpaRATions. Paris, April 28, 1930. 
Texts and signatures: G. B. For. Off., Hungary, no. 1 (1930), Cmd. 3577. 
Ratifications: 
Hungary. Times (London), May 29, 1930, p. 15. 
Italy. May 5, 1930. B. J.J. I., Oct., 1930, p. 377. 


Economic Statistics. Convention and Protocol. Geneva, Dec. 14, 1928. 
Text and signatures: G. B. Treaty Series, no. 43 (1930), Cmd. 3710. 
Accession: Canada. T'. J. B., Sept., 1930, p. 15. 

Ratifications deposited: 
Irish Free State and Switzerland. 7. 7. B., Sept., 1930, p. 15. 
Greece. 7. /. B., Oct., 1930, p. 18. 


Emigrants Transit Carp. Geneva, June 14, 1929. 
Signature: Netherlands. July 3, 1930. L. N.O.J., Aug., 1930. 
EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND STOKERS. Geneva, Nov. 11, 1921. 
Ratifications: 
Irish Free State. L. N.O. J., Sept., 1930. 
Greece. J. L. O. B., Sept. 30, 1930. 
Fatse INDICATION OF ORIGIN ON Goons. The Hague, Nov. 6, 1925. 
Adhesions: 
France. Danzig. 7. J. B., Oct., 1930, p. 14. 
Turkey. 7.J/. B., Aug., 1930, p. 12. 


FINANCIAL ASSISTANCE TO STaTEs VicTiMs OF AGGRESSION. Geneva, Oct. 2, 1930. 
Signatures and text: L. N. M. S., Sept., 1930, p. 212. (C. 611 M. 287. 1980. IX.) 
ForEIGN ARBITRAL Awarps. Geneva, Sept. 26, 1927. 
Ratifications deposited: Great Britain and New Zealand. G. B. Treaty Series, no. 28 
(1930). 
GENERAL ACT FoR PaciFic SETTLEMENT OF INTERNATIONAL Disputes. Geneva, Sept. 26, 
1928. 
Accession: Netherlands (Ch. 1, 2, 4), Aug. 8, 1930. L. N.O.J., Sept., 1930, p. 1082. 


INDUSTRIAL Designs AND Mopgts. The Hague, Nov. 6, 1925. 
Adhesion: France. T. J. B., Oct., 1930, p. 14. 


INSPECTION oF Emicrants. Geneva, June 5, 1926. 
Ratification: Irish Free State. L. N.O.J., Sept., 1930. 


—,, 
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INTER-AMERICAN CoNcILIATION. Washington, Jan. 5, 1929. 
Ratification deposited: Cuba. T. J. B., Oct., 1930, p. 1. 


MEASUREMENT OF VESSELS. Paris, Nov. 27, 1925. 
Accession: Danzig. L. N.O.J., Sept., 1930, p. 1081. 


Mepicat ExaMINATION OF YouNG Persons EmMpLoryep aT Geneva, Nov. 11, 1921. 
Ratifications: Greece and Irish Free State. L. N.O.J., Sept., 1930. 


Mintmum Macuinery. Convention. Geneva, June 16, 1928. 
Ratifications: France and Italy. J. L. O. B., Sept. 30, 1930. 


Money Orpvers. Mexico, Nov. 9, 1926. 
Ratification: Costa Rica. T. J. B., Oct., 1930, p. 15. 


Nava. Treaty. London, April 22, 1930. 
Ratification: Japan. Oct. 2, 1930. N.Y. Times, Oct. 3, 1930, p. 1. 
Ratifications deposited: Great Britain, Japan, and United States. Oct. 27,1930. T./.B., 
Oct., 1930, p. 3. U.S. Daily, Oct. 28, 1930, p. 1. 


OBscENE PusuicatTions. Geneva, Sept. 12, 1923. 
Ratification deposited: Irish Free State. Sept. 15, 19380. 7. J. B., Sept., 1930, p. 8. 


Orrom Convention. Geneva, Feb. 19, 1925. 
Ratifications deposited: Hungary and Uruguay. T. J. B., Sept., 1930, p. 9. 


Pan AMERICAN ARBITRATION TREATY. Santiago, May 3, 1923. 
Ratification: Colombia. T. J. B., Oct., 1930, p. 1. 


ParceL Post ConvEeNnTION. Mexico, Nov. 9, 1926. 
Ratification: Costa Rica. T. J. B., Oct., 1930, p. 15. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Optional Clause. 
Ratifications: 
Australia. Aug. 18, 1930. 
Canada. July 28, 1930. L.N.O.J., Sept., 1930, p. 1081. 
Colombia. T. J. B., Oct., 1930. 
Salvador. T.J/. B., Sept., 1930, p. 5. 
Yugoslavia. B. J. N., Nov. 20, 1930. 
Signatures: 
Albania. Sept. 17. 
Luxemburg. Sept. 15, 1930. L. N. M.S., Sept., 1930, p. 197. 
Rumania (with reservations). Oct. 8, 1930. 
Persia. Oct. 2, 1930. L. N. M.S., Oct., 1930, p. 238. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Accession of United States. 
Geneva, Sept. 14, 1929. 
Ratifications: 
Germany, Hungary, Irish Free State, Netherlands, Rumania. L.N.0O.J., Sept., 1930. 
China and Czechoslovakia. L.N.M.S., Oct., 1930, p. 238. 
Ratifications deposited: Canada, Finland, Greece, Latvia, and El Salvador. Aug. 29, 
1930. B. J. N., Sept. 11, 1930. 


PERMANENT Court OF INTERNATIONAL JUSTICE. Protocol of Revision of Statute. Geneva, 
Sept. 14, 1929. 
Ratifications: 
Germany, Hungary, Irish Free State, Netherlands, Rumania. L. N. O. J., Sept., 
1930, p. 1082. 
China and Czechoslovakia. L. N. M.S., Oct., 1930, p. 238. 
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PostaL CONVENTION AND Protocont. Mexico City, Nov. 9, 1926. 
Ratification: Costa Rica. T. J. B., Oct., 1930, p. 15. 


PROTECTION OF INDUSTRIAL PropeRTY. The Hague, Nov. 6, 1925. 
Adhesions: 
Turkey. July 9, 1930. 7. J. B., Aug., 1930, p. 12. 
France. 7’. J. B., Oct., 1930, p. 14. 


RADIOTELEGRAPH CONVENTION. Washington, Nov. 25, 1927. 
Ratifications deposited: 
Guatemala. Aug. 8, 1930. 7. J. B., Aug., 1930, p. 17. 
China. Danzig. Great Britain (for various colonies). 7. J. B., Oct., 1930, p. 16. 


Revier Union. Geneva, July 12, 1927. 
Ratifications: Danzig and Poland. L. N.O. J., Sept., 1930. 


RENUNCIATION OF War. Paris, Aug. 27, 1928. 
Ratification: Colombia. 7. J. B., Oct., 1930. 


REPATRIATION OF SEAMEN. Geneva, June 23, 1926. 
Ratification: Irish Free State. L. N.O.J., Sept., 1930. 


SEAMEN’S ARTICLES OF AGREEMENT. Geneva, June 24, 1926. 
Ratification: Irish Free State. L. N.O. J., Sept., 1930. 


StaveRyY ConvENTION. Geneva, Sept. 25, 1926. 
Accession: Irish Free State. 7. J. B., Aug., 1930, p.6. L. N.O.J., Sept., 1930. 
Ratifications deposited: Czechoslovakia. Poland. T. J. B., Oct., 1930, p. 9. 


SPrTzBERGEN. Paris, Feb. 9, 1920. 
Adhesion: Czechoslovakia. J. B., Oct., 1930. 


Stamp Laws. Convention and Protocol. Geneva, June 7, 1930. 
Signatures and text: L. N. O. J., Aug., 1930, p. 1055. 


TariFF Truce. Protocol for Future Negotiations. Mar. 24, 1930. 
Signature: Bulgaria. L. N.O.J., Sept., 1930. 


TarirF Truce Treaty. Geneva, Mar. 24, 1930. 
Ratification: Denmark. Oct. 24, 19380. C.S. Monitor, Oct. 25, 1930, p. 1. 


TraDE Marks ReaistraTIoN. Madrid, April 14, 1891. Revision. The Hague, Nov. 6, 
1925. 
Adhesions: 
France. T.J. B., Oct., 1930, p. 14. 
Turkey. 1.1. B., Aug., 1930, p. 12. 


Trape Restrictions. Convention and Protocol. Geneva, Nov. 8, 1927; Supplement, 
July 11, 1928. 
Ratifications: 
Czechoslovakia. June 25, 1930. L. N.O.J., Aug., 1930. 
Japan. July 4,1930. 7.J. B., Aug., 1930, p. 8. 


TrapDE Restrictions CoNvENTION. Geneva, Nov. 8, 1927. 
Denunciations: Hungary, Italy, and Luxemburg (as from July 1, 1930). 7. J. B., Sept., 
1930, p. 11. 


UNEMPLOYMENT CONVENTION. Washington, Nov. 28, 1919. 
Ratification: Belgium. August, 1930. J. L. O. B., Sept. 30, 1930. 


UNEMPLOYMENT INDEMNITY IN Case or Loss or Surp. Genoa, July 9, 1920. 
Ratification: Irish Free State. L. N.O. J., Sept., 1930. 
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UNIVERSAL PostaLt Unton. London, June 28, 1929. 
Ratifications: China and Rumania. T. /. B., Aug., 1930, p. 17. 
Ratification deposited: Italy [seven acts], Aug. 28, 1930. 7. J. B., Oct., 1930, p. 15. 


WEEKLY Rest 1n INpustry. Geneva, Nov. 17, 1921. 
Ratification: Irish Free State. L. N.O.J., Sept., 1930. 


WeiGut oF PACKAGES ON VESSELS. Geneva, June 21, 1929. 
Ratification: Irish Free State. L. N.O. J., Sept., 1930. 
WorKMEN’s COMPENSATION FOR AccIDENTS (Equality of Treatment). Geneva, June 5, 
1925. 
Ratification: Irish Free State. L. N.O. J., Sept., 1930. 
WorkKMEN’s CoMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 


Ratification: Italy. J. L. O. B., Sept. 30, 1930. 
M. Auice MATTHEWS 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


BEFORE THE WAR CLAIMS ARBITER 
FUNCTIONING UNDER THE SETTLEMENT OF WAR CLAIMS ACT OF 1928 


FINDINGS OF VALUE IN SHIP CLAIMS 


In view of the lamented death of the first Arbiter before making any 
awards in the ship claims to which he had given so much time and attention, 
and considering the importance of a speedy determination of such claims 
both to the United States and the claimants following the final closing of the 
record on May 25, 1930, and recognizing the savings in interest and expense 
thereby secured, the present Arbiter deems it a wise exercise of discretion to 
make known at once his findings without delaying for the purpose of elabo- 
rating thereon. 

The Settlement of War Claims Act of 1928 is the Arbiter’s charter. 

Following in every respect that charter; considering, as required by the 
Act, the findings of the Board of Survey, correcting the errors resulting from 
the use of the estimated basic or first cost figures of the board by the substi- 
tution of the actual acquisition cost figures, and giving full effect to the 
proper date of valuation to make the findings conform to the unmistakable 
intent of Congress; weighing each and every basis of valuation prescribed by 
the first and the present Arbiter as well as those suggested by counsel for the 
claimants and counsel for the United States; checking and correlating as 
nearly as possible every conceivable test or measure of valuation permissible 
under the Act; recognizing the weight of the opinion of the ship valuation ex- 
perts who, impartially, under conditions laid down by the Arbiter, jointly 
expressed the value of the vessels under the Act; studying the briefs, argu- 
ments, memoranda, and stipulations of counsel for the claimants and counsel 
for the United States; eliminating from ship values any cargo on board not 
belonging to German nationals; surveying the entire record and giving to 
each and every part thereof the weight to which, in the judgment of the 
Arbiter, it is entitled; and after properly making all deductions required by 
the Act, including liens, and having given full consideration and effect to any 
interest of the German Government or any member of the former ruling 
family in any of said vessels; 

Tue ARBITER FINps: 

That the fair value, as nearly as may be determined, of each of the 
ninety-four merchant vessels in question, to the owner, immediately prior to 
the time exclusive possession was taken by the United States under the au- 
thority of the Joint Resolution of May 12, 1917, in its condition at that time, 
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taking into consideration the fact that such owner could not use or permit 
the use of such vessel, or charter, or sell or otherwise dispose of such vessel 
for use or delivery prior to the termination of the war, and that the war was 
not terminated until July 2, 1921, including simple interest thereon at the 
rate of five per centum per annum from July 2, 1921, to December 31, 1928, 
both dates inclusive, as provided by subsection (d) of Section 3 of the Settle- 
ment of War Claims Act of 1928, is as follows: 


Findings Which Include Interest 
From July 2, 1921, to December 31, 
1928, both dates inclusive 


Names of Vessels 
$ 466,000 
326,000 
2,979,000 


314,000 

111,000 

1,083,000 

616,000 

674,000 

208,000 

Breslau 805,000 

Camilla Rickmers 508,000 

121,000 

2,387,000 

183,000 

283,000 

155,000 

184,000 

Elmshorn . 471,000 

Esslingen > 518,000 

Frieda Leonhardt 217,000 

Friedrich der Grosse 1,086,000 

George Washington 3,851,000 
Gouverneur Jaeschke 


Grosser Kurfiirst 
515,000 


1,358,000 
304,000 
36,000 
170,000 


* Deduction to be made for ruling family interest in accordance with 


separate decision. 
b Deduction to be made for lien, if not satisfied. 


Adamsturm... 
Allemannia® .. 
Amerika... .. 
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Mato Wilhelm TT... $3,829,000 
Koenig Wilhelm II............... 1,358,000 
591,000 
Kronprinzessin Cecilie............ 4,287,000 
131,000 
322,000 
740,000 
330,000 
1,104,000 
164,000 
293,000 
Premdent Grant................. 2,389,000 
President Lincoln................ 2,397,000 
Princess Alice................... 1,361,000 
Prinz Eitel Friedrich............. 451,000 
694,000 
Prims 478,000 
391,000 
1,415,000 
202,000 
395,000 
430,000 
Staatssekretar Kraetke........... 296,000 
Staatssekretar Solf............... 81,000 
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$74,243,000 


The so-called Danish vessels, Carl Diederichsen and Johanne, whose 
owners were unable to qualify under Section 21 of the Act, have been valued 
under Section 3 of the Act as provided by subsection (d) of Section 21. 


Done at Washington June 5, 1930. 
JamMEsS W. ReEmIck, 


Arbiter. 


THE AMERICAN COMMISSIONER, MIXED CLAIMS 
COMMISSION, UNITED STATES AND GERMANY 


ADMINISTRATIVE Decision No. II 


IN THE MATTER OF SECTION 9 OF THE SETTLEMENT OF WAR CLAIMS ACT OF 
1928 AUTHORIZING THE FIXING OF REASONABLE FEES TO BE PAID BY CLAIM- 
ANTS TO THEIR ATTORNEYS OR AGENTS AS COMPENSATION FOR THEIR SERV- 
ICES IN CERTAIN CASES 


The Settlement of War Claims Act of 1928, pursuant to the provisions of 
which the awards of this Commission are being paid, contains the following 
provision: 

Src. 2 (j). The President is requested to enter into an agreement with 
the German Government by which the Mixed Claims Commission will 
be given jurisdiction of and authorized to decide claims of the same 
character as those of which the commission now has jurisdiction, notice 
of which is filed with the Department of State before July 1, 1928. If 
such agreement is entered into before January 1, 1929, awards in respect 
of such claims shall be certified under subsection (a) and shall be in all 
other respects subject to the provisions of this section. 


An agreement, such as is contemplated in the above quoted paragraph, 
was entered into by the two Governments on December 31, 1928. By this 
agreement the two Governments conferred upon this Commission jurisdic- 
tion over a certain defined group of claims, described therein as ‘‘late claims,”’ 
which it was provided should be submitted to the Commission under the 
following terms: 

(1) That all the late claims of American nationals against Germany, 
notice of which was filed with the Department of State prior to July 1, 
1928, of the character of which the Mixed Claims Commission, United 


States and Germany, now has jurisdiction under the claims agreement 
concluded between the United States and Germany on August 10, 1922, 
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shall be presented to the Commission with the supporting evidence 
within six calendar months from the first day of February, 1929; 

(2) That the answer of the German Government to each claim pre- 
sented shall, together with supporting evidence, be filed with the Com- 
mission within six calendar months from the date on which the claim is 
presented to the Commission, as provided for in paragraph 1; 

(3) That the subsequent progress of the claims before the Commis- 
sion, including the submission of additional evidence and the filing of 
briefs, shall be governed by rules prescribed by the Commission, it being 
understood that both Governments are equally desirous of expediting 
the completion of the work of the Commission; 

(4) That the preparation and adjudication of the claims shall be 
governed by the same legal principles as have so far been applied in the 
proceedings before the Mixed Claims Commission. 

In carrying out this agreement, the Agent of the Government of the 
United States found it necessary, on account of the large number of claims 
filed, amounting to approximately seven thousand, and the time limits fixed 
by the agreement as to the submission of these claims and supporting evi- 
dence, to send to each claimant a printed form of questionnaire with blank 
spaces for the answers covering the information and character of evidence 
required in support of the claim. A different form was used for each of the 
different classes of claims represented by the group of so-called late claims. 
The character of the claims covered by these various forms are as follows: 
Form No. 1, Bank Account Claims; Form No. 2, Estate Claims; Form No. 
3, Death Claims; Form No. 4, Personal Property Claims; Form No. 5, 
Personal Injury Claims; Form No. 6, Debt Claims; and Form No. 7, Bond 
Claims. Each claimant was furnished with only the form, or forms, appro- 
priate for the particular claims to be presented for that claimant. A form 
letter containing detailed instructions for filling in these blank forms was 
sent to each claimant by the American Agent. 

The information asked for in these questionnaires was designed to es- 
tablish, inter alios, the American nationality status of the claim and the 
claimant with reference to the periods of German liability, also the amount 
of the claim, and whether it came within the jurisdiction of the Commission 
and presented facts establishing liability of the German Government under 
the Treaty of Berlin. 

The questions asked to bring out the desired information were purposely 
stated in simple and ordinary terms so as not to require the assistance of a 
lawyer in dealing with them. These questionnaires, when the answers were 
filled in and sworn to by the claimant, constituted in most cases the state- 
ment of the claim presented. This statement, accompanied by a short 
printed form of memorial asking for the damages claimed, together with the 
available supporting evidence, was then filed by the American Agent within 
the time limit fixed by the new agreement between the two Governments, 
provided that the American Agent considered that the facts presented 
justified the prosecution of the claim. Otherwise the claim was abandoned. 
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When a claim was not contested by the German Agent an award was made 
by the Commission for whatever amount was justified either on the memorial 
or on an agreed statement of facts submitted by the agents with their recom- 
mendation as to the amount to be awarded. 

When a claim was contested the next step in the simplified form of proce- 
dure adopted by the Commission for the expeditious disposal of these claims 
was the filing by the German Agent of either a demurrer or an answer. 

In cases where evidence in reply was filed with the answer of the German 
Agent, evidence in rebuttal was permitted to be filed by the American Agent. 
Both agents were permitted to file briefs, if they desired, in support of their 
respective contentions, upon the final submission of the claim for decision. 

Pursuant to these proceedings, if an award was made by the Commission, 
it resulted either from (1) an admission of liability by the German Agent, 
which was generally in the form of an agreed statement signed by both 
agents, or (2) a decision by the Commission in contested claims, the award in 
either case resting on the evidence produced. 

In none of the proceedings taken, either by the agents or by the Commis- 
sion itself, which resulted in an award, was there any opportunity or oc- 
casion for the participation of private attorneys in the presentation of the 
claim unless it presented exceptional difficulties. In any case claimants were 
entitled to the assistance of the American Agency, which was always avail- 
able. In many cases, however, valuable services were rendered by private 
attorneys in procuring, or in assisting the claimants in procuring, supporting 
or rebuttal evidence. 

The short and summary form of procedure outlined above, which has 
been applied to these “late claims,’ differed in many respects from that 
which was applied in the prosecution of the original claims, and particularly 
with respect to the responsibility undertaken and the character of legal serv- 
ices rendered by private attorneys in many of the earlier claims. 

It is especially notable that in the earlier claims no time limit was fixed by 
the jurisdictional agreement for filing evidence, and consequently the at- 
torneys had much more time for producing evidence and in many cases ren- 
dered valuable services in so doing. 

Furthermore, in the earlier claims many questions of law were presented 
concerning the jurisdiction of the Commission and the liability of Germany 
under the Treaty of Berlin, as to which the American Agent permitted briefs 
and memoranda prepared by private attorneys to be filed, but the law of the 
Commission on practically all questions which could arise as to claims 
against Germany under the Treaty of Berlin was settled in dealing with the 
earlier claims. When the Commission came to consider these ‘‘late claims,” 
therefore, there was no occasion for the discussion of jurisdictional or other 
legal questions. All that remained to be done was to apply the settled law 
of the Commission to the facts presented in each claim. Consequently briefs 
or memoranda on the law were seldom needed, and, as a matter of record, it 
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appears that none were filed except in a very few cases presenting some ap- 
parent variation from the standard types. In such cases the briefs or 
memoranda filed were usually prepared by the American Agency instead of 
by private attorneys. 

It was on account of the variety and extent of the legal services rendered 
by private counsel in many of the earlier claims that the American Com- 
missioner, as stated in his Administrative and Jurisdictional Decision of 
September 28, 1928,! declined to fix a general rate for fees applicable equally 
to all claims. 

Inasmuch as, for the reasons above indicated, the character and value of 
legal services rendered by private attorneys in the “‘late claims,’ with but 
few exceptions, have been standardized and reduced to a common and 
minimum basis, the American Commissioner considers that unlike the 
earlier cases a common and standard rate of compensation can now be 
adopted for these ‘‘late claims,’’ except in cases in which the services ren- 
dered are shown to have been of more or less value than the common 
standard. 

In adopting this standard rate it is important to take into consideration 
that rates which may be customary for contingent fees or quantum meruit 
fees in ordinary negligence or collection cases within the jurisdiction of 
municipal courts, are based on conditions which differ materially from those 
presented in the prosecution and the collection of claims before this Com- 
mission. 

Services rendered in collecting claims under authority established by Con- 
gressional legislation can be distinguished from those rendered in cases of 
ordinary commercial claims collections. As the American Commissioner 
pointed out in his Decision No. 52, in the proceeding for fixing the attorneys’ 
fee in the claims then under consideration, Docket Nos. 2016 and 2244: 

One important distinction is found in the participation in these cases 
by the Agent of the United States Government, who has complete con- 
trol and responsibility in the presentation of claims before this Commis- 
sion. ‘This results from the espousal by the United States Government 
of international claims, which relegates private attorneys and counsel to 
a subordinate and comparatively minor part in the presentation of such 
claims. All that they are called upon to do in cases which are ad- 
mittedly within the jurisdiction of the Commission, as was the situation 
with these claims, was to produce the evidence called for by the Ameri- 
can Agent, who took the entire responsibility for the presentation of the 
claims and of the negotiations for the compromise settlement which was 
agreed upon in these cases. 

Another important distinction is that in these cases the private at- 
torneys have nothing to do with the collection of the awards of this 
Commission, the payment of which has been arranged by the United 


States Government. 


1 For the substance of this decision, see editorial comment in this JouRNAL, July, 1928 
(Vol. 22), p. 632. 
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In other words, the United States Government was the real claimant 
in every case before this Commission and prosecuted the claims through 
its own Agent and at its own expense. In every case the awards of this 
Commission were made to the United States Government as the primary 
claimant, but on behalf of the private interests concerned as the sub- 
ordinate claimant, whose claim the United States has espoused and 
made its own before it could be presented as an international claim. 

. . . Taking into consideration the important services rendered with- 
out charge by the United States Government for the benefit of the 
claimants, which in ordinary collection or negligence cases the private 
attorneys would have been called upon to perform for their clients, the 
American Commission feels justified in fixing a lower rate of compensa- 
tion for the private attorneys in these cases than the rate which they 
claim as based on alleged customary charges in municipal court cases. 
(Pages 321-322.) 


The value of services rendered to claimants in filing these ‘‘late claims” 
with the Department of State, and also the value of services, if any, rendered 
in aid of the extension of the jurisdiction of this Commission to include a 
claim submitted, must be taken into consideration in addition to those 
rendered during the prosecution of the claim before this Commission in 
fixing a reasonable fee. 

Bearing in mind the general considerations set out in the Administrative 
and Jurisdictional Decision above mentioned, rendered by the American 
Commissioner on September 28, 1928, in so far as applicable to the different 
circumstances of these ‘‘late claims,’’ including the definition of reasonable- 
ness expressed in the report of the Senate Committee on Finance referred to 
in that decision, to the effect that a fee agreement made by claimants capable 
of protecting their own interests would be considered reasonable, and also 
bearing in mind the considerations hereinabove set out, the American Com- 
missioner adopts the following rates as a general standard for reasonable at- 
torney’s fees on a contingent fee basis for services rendered in these ‘‘late 
claims”’ of the character described in the provisions of Section 9 of the Set- 
tlement of War Claims Act of 1928: 

Per Cent 
On the amount awarded up to $1,000 
On any additional amount awarded above $1,000 and 
up to $5,000 
On any additional amount awarded above $5,000 and 
up to $10,000 
On any additional amount awarded above $10,000 .. 3 


A higher or lower rate will be fixed if justified by the character and actual 
value of the services rendered. A somewhat larger fee may properly be 
allowed for services rendered on a contingent fee basis than for the same 
services rendered on a quaritum meruit basis. 

In the above ratings the expression ‘‘amount awarded”’ means the amount 
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paid by the Treasury Department on account of the award, including in- 


terest. 
In all cases where a cash payment was made by the claimant to the at- 
torney in the nature of a retaining fee, the amount of such payment is to be 


credited in the fee allowed. 
CHANDLER P. ANDERSON, 


American Commissioner 
August 30, 1930. 


MIXED CLAIMS COMMISSION—UNITED STATES AND 
GERMANY! 


LEHIGH VALLEY R. R. Co. AaNp AGENCY OF CANADIAN CAR AND 
Founpry Co., Ltp., UNDERWRITERS v. GERMANY 


[Sabotage cases known as the Black Tom Case and the Kingsland Case.] 
(Docket Nos. 8103, 8117, et al.) 


These two cases involve claims for damages resulting from the fire which occurred July 
29-30, 1916, at the Black Tom terminal of the railroad in New York harbor, and the fire 
which destroyed the plant of the car and foundry company at Kingsland, N. J., January 11, 
1917, in which fires large quantities of war materials were destroyed in the United States 
prior to the entry of its government into the World War. By agreement, Germany has ac- 
cepted liability for such damage during neutrality to citizens of the United States, if the 
damage resulted from acts of her authorized agents. 

There was an admitted policy to destroy and damage the property of nations at war with 
Germany. Agents engaged therein were not likely to discriminate very carefully between 
property belonging to Germany’s enemies and property not yet delivered but intended for 
Germany’s enemies. Up to the entry of the United States into the war, there were certain 
German agents who were, or at least pretended to be, active in sabotage work in the United 
States. Such sabotage was specifically authorized by a cablegram from the German Foreign 
Office to the Embassy in Washington, but the German diplomatic representatives in the 
United States were not in accord with the idea and did nothing in the way of exercising this 
particular authority. 

The persons alleged to be responsible for causing these two fires were in such relation to 
the German authorities that Germany must be held responsible if they did cause the fires to 
be set. The Commission does not need direct proof, but on the evidence as submitted it 
could hold Germany responsible if, but only if, it is reasonably convinced that the fires oc- 
curred in some way through the acts of certain German agents. It is well recognized that 
governments who have agreed to arbitrate are under obligation in entire good faith to try to 
ascertain the real truth. The Commission believes that the present German Government 
ho 6 oy ta prepared to bring out the truth and to take the consequences, whatever they 
might be. 

With this background, which renders inferences against Germany easier than they would 
otherwise be, the Commission approaches the evidence as to the German agents and their 
alleged tools. In the Kingsland Case the Commission finds upon the evidence that the fire 
was not caused by any German agent. In the Black Tom Case the Commission is a long 
way from being convinced that the fire was caused by any German agent. The Commission 
therefore decides both cases in favor of Germany. 


These two cases involve claims for damages resulting from fires. The 
first relates to the fire which occurred on the night of July 29-30, 1916, at the 
terminal yard of the Lehigh Valley Railroad Company in New York harbor, 


1 Established in pursuance of the agreement between the United States and Germany of 
August 10, 1922. Roland W. Boyden, Umpire; Chandler P. Anderson, American Commis- 
sioner; Wilhelm Kiesselbach, German Commissioner; Robert W. Bonynge, American Agent ; 
Karl von Lewinski, German Agent. 
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known as the Black Tom Terminal, and is known as the Black Tom Case. 
The second relates to the destruction of the Kingsland plant of the Agency 
of Canadian Car and Foundry Company, Limited, at Kingsland, New 
Jersey, and is known as the Kingsland Case. This fire started in the late 
afternoon of January 11, 1917. The two cases have from the beginning 
been carried along together, both in the taking of the evidence and in the 
arguments. It will be convenient to deal with them in one opinion. 

The questions involved are questions of fact. Germany and the United 
States, now friendly nations, have entered into an agreement under which 
Germany accepts liability for such damage during neutrality to citizens 
of the United States, if the damage resulted from acts of her authorized 
agents. 

The Commission has no difficulty with the question of authority in these 
cases. The persons alleged to be responsibile for causing these two fires to 
be set, either by participating in the act themselves or by employing sub- 
agents of their own, were in such relation to the German authorities, and 
some of them in such special relation to Nadolny and Marguerre, who were 
in charge of the Political Section of the German General Staff, or to Hinsch, 
that Germany must be held responsible if they, or some of them, did cause 
the fires to be set. The Commission does not need direct proof, but on the 
evidence as submitted we could hold Germany responsible if, but only if, we 
are reasonably convinced that the fires occurred in some way through the 
acts of certain German agents. 

We have no doubt that authority was so given by Marguerre in February, 
1916. Marguerre himself so testifies. Nadolny had on January 26, 1915, 
sent a cable authorizing such sabotage. Nadolny in his evidence gives the 
impression that the policy was abandoned shortly after his cable. Mar- 
guerre testifies that the authority given by him in 1916 was not to be exer- 
cised during neutrality, but only in case the United States entered into the 
war. We do not believe his evidence with respect to this alleged limitation 
of the authority, though. 

It is well recognized that governments who have agreed to arbitrate are 
under obligation in entire good faith to try to ascertain the real truth. 
Nadolny may have suppressed evidence as to his knowledge of the instruc- 
tions given by Marguerre, and we think, though of course we may be mis- 
taken, that Marguerre did not tell the truth. Nadolny’s examination was 
confined wholly to his cable, and the Marguerre instructions were not at 
that time a feature of the case. We cannot be sure of what Nadolny knew, 
and would not be willing without further evidence to accuse him, but we 
have felt it necessary to mention the possibility. It is also apparent that 
von Strempel of the German Legation in Chile, in another connection, failed 
to communicate to the Commission statements made to him by Herrmann, 
which tended strongly to cast doubt upon an affidavit of Herrmann which 
von Strempel was forwarding to the Commission, though it should be added 
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that we can easily understand that von Strempel did not believe these boast- 
ing tales of Herrmann, who even then, apparently, did not admit complicity 
of himself or Hinsch in Black Tom or Kingsland. Marguerre’s personality 
does not seem important, but Nadolny and von Strempel are diplomatic 
representatives of Germany. Von Strempel was a young man, unfamiliar 
with the case, and probably did not fully realize his obligation as a diplomatic 
representative to the Commission and to his own government. 

In speaking as we have of Nadolny, Marguerre, and von Strempel we have 
not the least intention to raise any doubt as to the entire good faith of the 
present German Government in its management and presentation of these 
cases, nor of the Agent who has represented Germany as counsel. And in 
order that this last statement may not be.construed as merely conventional 
courtesy, we state specifically that we have no such doubts. We believe 
that the present German Government was entirely prepared to bring out the 
truth and to take the consequences, whatever they might be. 

It is unnecessary to go further and determine whether such sabotage was 
the general policy of the then German Government. The Foreign Office did 
specifically authorize the cable, already referred to, which Nadolny sent to 
the Embassy in Washington. We are inclined to think that the diplomatic 
representatives in the United States were not in accord with the idea and did 
nothing in the way of exercising this particular authority. There was an 
admitted policy to destroy and damage property of the nations at war with 
Germany at this time and later, and it is obvious that such acts if com- 
mitted in or from the United States were serious violations of neutrality, 
that agents engaged therein were not likely to discriminate very carefully 
between acts on United States territory and acts outside the United States, 
or between property belonging to Germany’s enemies and property not yet 
delivered, but intended for Germany’s enemies. But in general we are all 
inclined to the opinion that Germany’s diplomatic representatives in the 
United States were averse to attacks on American property, that their op- 
position to such a policy, so far as they, possibly, knew or suspected that it 
was being carried out, became stronger as the relations between the United 
States and Germany became more and more acute. We see no evidence 
in these cases, however, that such authority as the Political Section of the 
General Staff gave was ever modified. And up to the entry of the United 
States into the war there were in the United States certain German agents 
who were, or at least pretended to be, active in sabotage work. But we are 
also convinced that the number of agents so engaged was always small in 
proportion to the field to be covered, that they were never organized effec- 
tively, and that their numbers and effectiveness continually decreased, 
partly because of difficulty of communicating with Germany and other diffi- 
culties inherent in their situation, and even more because of efficient counter- 
work by the United States Secret Service and prosecuting officers. We are 
convinced also that their pretensions in such reports as they may have 
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made and in their talk with each other were for the most part gross exaggera- 
tions of their actual accomplishments. 

With this background, which renders inferences against Germany easier 
than they would otherwise be, we approach the evidence as to the German 
agents and their alleged tools. We found ourselves absolutely in agreement 
as to this background upon our first consultation after the close of the argu- 
ments and before we had considered at all the responsibility of any of the 
German agents. 

These cases have been argued twice, the second argument having been 
necessitated by the production of new evidence. The second argument has 
occupied the most of ten days, and it has not been too long in view of the 
enormous record of evidence and the details which the counsel were obliged 
to cover. We have no intention of covering all these details in our opinion, 
but it seems desirable that we should indicate as briefly as possible our 
views as to some of the more prominent features of the evidence, although we 
will begin by stating our final conclusions, vz.: 

In the Kingsland Case we find upon the evidence that the fire was not 
caused by any German agent. 

In the Black Tom Case we are not convinced that the fire was not at- 
tributable to Hinsch and Kristoff, though we are convinced that it was not 
attributable to Witzke or Jahnke. But we are quite a long way from being 
convinced that the fire was caused by any German agent. 

We therefore decide both cases in favor of Germany. 

In the Kingsland Case the persons possibly involved as participants are 
Witzke, Jahnke, Hinsch, Herrmann, Wozniak, Rodriguez, and Thorne. 
The evidence relating to Witzke and Jahnke is mainly in the shape of alleged 
admissions by Witzke and is intermingled with his alleged admissions in 
connection with the Black Tom Case. This evidence makes no impression 
whatever upon us with respect to the Kingsland Case, but the fact that it 
does refer to the Kingsland fire as well as to the Black Tom fire tends to 
weaken the effect of the alleged admissions as to the Black Tom Case. On 
the evidence we are satisfied that Witzke and Jahnke were not in the east at 
the time of the Kingsland fire, and eliminate them from further consideration 
in connection with Kingsland. 

The Kingsland fire of January 11, 1917, started in a building devoted to 
the cleaning of shells. It started at the bench of a workman named Woz- 
niak. The case against Germany in substance depends upon whether 
Wozniak started this fire, under Herrmann’s direction. 

Until Herrmann, who was undoubtedly a German agent and had pre- 
viously testified that he had nothing whatever to do with the Kingsland fire, 
changed his attitude and testified that he employed Wozniak to start the 
fire there was nothing from which we could reasonably infer either that 
Wozniak was a German agent or that he caused the fire. Hilken, another 
German agent, since Herrmann changed his testimony, has testified that 


JUDICIAL DECISIONS 151 


Herrmann told him long ago the same story that Herrmann now tells. 
Hinsch, the man whom Herrmann connects with himself in the story, has 
denied it. His denial contains plausible details, but we could not rely on it 
if we felt that Herrmann was now telling the truth, for though we have no 
evidence that Hinsch is a liar, there is a strong presumption that he might 
be under circumstances which pointed to his guilt. 

Hilken and Herrmann are both liars, not presumptive but proven. No 
one could in the light of all their evidence believe anything either says unless 
something other than his own assertion confirmed his statements. Hilken’s 
first long and detailed statement in these cases contained nothing of what he 
now says in respect to Kingsland. He had previously testified before the 
Alien Property Custodian and had lied continuously. In his first statement 
for the Commission he professes his willingness to tell the entire truth. If 
he did, there can be no truth either in his or Herrmann’s present story. 
Later he admits that he did not earlier tell the whole truth, and explains his 
failure to do so by his unwillingness to implicate others. But after this first 
testimony to the Commission he was sent by counsel for the claimants to 
Chile to persuade Herrmann to testify, in which mission he failed. On his 
return he made an affidavit covering his conversations in Chile with Herr- 
mann. In this affidavit it is evident that he had no further desire to shield 
Herrmann, if he ever really had such a desire. He tells of various things 
which Herrmann said to him which he knew were not true, and pretends to 
tell what he knows to the contrary. But he says nothing about his knowl- 
edge of the story Herrmann now tells about Kingsland. If Hilken had not 
mentioned Kingsland in this affidavit, his present story would be more 
credible. But he says that he asked Herrmann about Kingsland and that 
Herrmann in Chile denied all knowledge of it. Instead of reporting 
that Herrmann had previously told him all about it, as he now testifies, he 
adds to Herrmann’s denial merely the statement that Herrmann had pre- 
viously told him that he and one Gerdts once rode over to look at Kingsland 
after the fire. 

Herrmann’s present story has in its favor whatever presumption arises, 
even after repeated denials, from the fact that he is confessing his own 
participation in a crime of serious importance. We know also that some of 
the things he previously denied are true. We know, or at least believe, that 
he was authorized in Berlin by Marguerre to commit sabotage during neu- 
trality, and we know that he was supplied by Marguerre with inflammatory 
devices in the form of pencils, containing glass tubes. Appropriately manip- 
ulated the chemicals in the tubes would mix after an interval of from 15 to 
30 minutes and cause a flame. But his testimony now with respect to 
Kingsland and Black Tom is not at all that of a witness who for reasons of 
conscience desires to make a clean breast. Whether he now means to tell 
the truth or means to lie, he is testifying solely because of the fact that he 
has lost his position in Chile, that the German Government has not taken 
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care of him, and that by testifying he has secured the chance to get back to 
the United States with a guaranty of immunity. We do not imply or think 
that anything improper was done to induce him to testify, merely that it is 
sufficiently obvious that Herrmann would not have turned his coat if the 
German Government or the German Legation in Chile had offered him ap- 
propriate inducements, and that having turned his coat because of advantage 
to himself he is pretty sure to be in a mental attitude in which hostility to 
Germany and desire to make good with the claimants play a substantial 
part. And there is nothing about Herrmann of which we feel so sure as that 
he will lie if he thinks lying worth while from his own point of view. 

His story is, in brief, that he planned in accordance with instructions from 
Nadolny and Marguerre to commit sabotage in Kingsland, that he applied to 
Hinsch to furnish a man, that Hinsch said he would and brought Wozniak to 
him, that he learned from Wozniak, not from Hinsch, that Wozniak was 
working in the Kingsland plant and that Wozniak thought he could accom- 
plish something, that after one or two interviews he got distrustful of Woz- 
niak, who seemed to him like a ‘‘nut,’’ told Hinsch so and asked him for 
another man. Hinsch then brought Rodriguez to him. Herrmann then 
brought Wozniak and Rodriguez together and asked Wozniak if he could get 
Rodriguez a job at Kingsland. Wozniak said he could as he had a pull with 
the employment bureau. Still later he met the two and learned that Rodri- 
guez had the job. He then gave them each some of the inflammatory pen- 
cils, told them how to fix them up, and instructed them to put one in a coat 
pocket somewhere, standing up straight. The chemicals would do the rest. 
He paid them not over $40 a week—he did not seem very sure how much— 
during this short period. After the fire he saw Rodriguez once, but he never 
saw Wozniak again. He asked no questions whatever of Rodriguez, but 
paid him $500, gave him a fictitious address and never saw him again. 

Herrmann’s story is somewhat confirmed by the fact that probably Rodri- 
guez was employed about the time Herrmann says, shortly before the fire, 
and by the fact that Wozniak has peculiarities which might lead Herrmann 
to characterize him as a ‘‘nut,” though the word “crank” would really be 
more accurate. On the other hand, Herrmann before he had told this 
Wozniak story had seen enough of the early arguments, briefs, and affidavits 
in the case to know of Wozniak, to suspect him of being a bit queer, to know 
that the fire started at his bench, to know that Rodriguez was supposed to 
have usually worked next to Wozniak. But there is nothing to show that 
Herrmann could have learned beforehand that Rodriguez had been em- 
ployed only a short time, though this is not impossible. Herrmann’s atten- 
tion would before his testimony have been focussed somewhat on Rodriguez 
because in the early stages of the case Herrmann himself was suspected of 
having been the Rodriguez who worked at the plant. This suspicion was 
probably due to the fact that Herrmann used the name Rodriguez when he 
was in Mexico before going to Chile. It is argued that the fact that he used 
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this name is a confirmation of his present story, that the name came into his 
head because he had employed Rodriguez. But it seems to us unlikely that 
Herrmann would take in Mexico the name of someone whom he had em- 
ployed to set the Kingsland plant on fire, and Rodriguez is a common enough 
name in Spanish countries. In fact there were 20 different men named Rod- 
riguez on the payroll at Kingsland at different times. 

Herrmann’s story, as stated above, appears at its best, but there are in- 
ternal difficulties in the story itself. A man named Thorne plays an im- 
portant part in the theory relating to Wozniak and Rodriguez. Thorne was 
in the employment office of the Kingsland plant, and the theory is that he was 
well known to Hinsch, that Hinsch had Wozniak and Rodriguez at his com- 
mand, and that Rodriguez must have obtained his employment through 
Thorne. There is a good deal of evidence that throws suspicion of some sort 
on Thorne, so far as sympathy with Germany, general lack of morals, and 
willingness to do shady things are concerned, but nothing convincing to 
show Thorne’s acquaintance with Hinsch. Hinsch denies acquaintance 
with Thorne, but it was certainly possible that he did know him. Herrmann 
says he did not know Thorne, though there is some evidence that he did. 
Wozniak had been in the plant six months at least, and so had been there 
several months when Thorne was employed as an assistant in the employ- 
ment office. If Hinsch had had Wozniak at his command and in the plant, 
there was no very good reason why Herrmann should have taken part in the 
scheme to have Wozniak do the work. If these other allegations are true, 
Herrmann would not have asked Wozniak where he was working, as he says 
he did the first time he saw him. He would not have asked Wozniak, as he 
says he did, if Wozniak could get Rodriguez a job. And Hinsch would not 
have assented without any discussion, as Herrmann says he did, to Herr- 
mann’s estimate of Wozniak as unsuitable for his purpose. Herrmann’s 
story of his conversations with Wozniak and Rodriguez is strangely lacking 
in the details which would be inevitable in such conversations, if he ever em- 
ployed these men for the purpose and in the way he says he did. He was 
pressed by German counsel for any further details of these conversations, 
but we get no talk as to how or where they could set the fire, or whether a 
fire was likely to be effective if set in Wozniak’s building, no discussion of 
particulars with either of them except the instructions as to the pencils which 
were quite explicit. This lack of detail might have been explained by the 
fact of which we are convinced that Wozniak’s knowledge of either English 
or German was extremely limited. But Herrmann says that the conversa- 
tions were in English and that Wozniak spoke English freely though with an 
accent, a statement which in view of our judgment as to Wozniak’s ability to 
speak English at that time arouses further distrust. 

And the job, according to Herrmann’s story, seems to have been turned 
over by Herrmann to Rodriguez after he came on the scene. Rodriguez, not 
Wozniak, was the man relied on. Rodriguez was the only one of the two 
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who turned up after the fire, and Herrmann explicitly says that he asked him 
no questions at all but paid him $500 and never saw him again. And yet 
Wozniak set the fire if anyone did. And Rodriguez, the only man Herrmann 
saw after the fire, the only man he paid after the fire, was not at the Kings- 
land plant at all on the day of the fire. 

If there is one thing sure about Wozniak, it is that Wozniak was keen for 
money. That he would not have come after his money himself is incon- 
ceivable to us with our knowledge of Wozniak’s previous and contemporary 
life and habits. We have a great deal of evidence about Wozniak’s earnings 
and his use of his money, but we get no indication whatever that he actually 
got any of the money that Herrmann said he paid. 

Again, Herrmann’s description of Wozniak corresponds exactly with a poor 
photograph of him which, we think, Herrmann had seen before he told his 
story, and differs in two quite important particulars from the real Wozniak. 
Herrmann’s story of Wozniak’s presence later in Mexico also arouses our 
suspicion, partly because we are quite certain that Wozniak never was in 
Mexico, partly because it is improbable that, if he had turned up in Mexico, 
Herrmann would not have seen him, and partly because, whether Herrmann 
saw him or not, his talk there in Mexico with Hinsch about Wozniak’s 
presence in Mexico could not possibly have been so casual and inconsequen- 
tial as Herrmann states that it was. 

The discrepancies and improbabilities of Herrmann’s story tend to 
strengthen our very strong impression from Wozniak’s acts and statements 
at the time of the fire and shortly thereafter and from the circumstances of 
the fire that Wozniak was not guilty. In the same way our impression of 
Wozniak, derived from careful study of these acts and statements and cir- 
cumstances, tends to increase our doubt of Herrmann’s sincerity in his 
latest evidence. 

Our impression that Wozniak is innocent is not due to his own protesta- 
tions of innocence. Any man, however guilty, might claim innocence, and 
Wozniak has shown in connection with matters having nothing to do with 
the fire that he would not let a little thing like truth stand in his way. 

Our impression is derived first from the cireumstances connected with the 
fire itself. Gasoline was used in cleaning the shells and the fire spread 
quickly, so that there was great excitement and confusion. The interval 
between the time when the first small flame was seen and the time when 
everyone present ran for his life was very short. The pan of gasoline close 
to Wozniak’s machine (as in the case of all the 48 machines) would account 
for this, but in addition one workman says that one of the men threw a pail of 
water on the bench where the flame first appeared. (The fire buckets in the 
building contained water instead of sand.) Wozniak says he made an effort 
to stifle the fire, and there is evidence of another workman that he saw 
Wozniak make some such effort. If we were called upon to guess what 
caused the fire from the evidence of the circumstances, we should without 
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hesitation turn to the machine which held the shell which Wozniak was 
cleaning. There is strongly persuasive evidence that these machines re- 
quired constant watching, that when out of order they squeaked and threw 
out sparks, and that fires, quickly extinguished, had previously occurred 
from this source, and there is some evidence from a workman close by of 
squeaking and of sparks from Wozniak’s machine just at the time of the 
starting of the fire. Wozniak himself does not mention this in his contem- 
poraneous statements, though he later mentioned it merely as a possible 
explanation. In fact he says that his machine was running well that day, 
though it had sometimes run very hot. To Wozniak the fire seemed to 
originate in the rapidly revolving shellcase itself and to follow the rag wound 
around a stick with which he was drying the shellease when he withdrew the 
rag. It is interesting to find that his own statement is the only one which 
bears any resemblance to what would have happened if he had used one of 
the inflammatory pencils with which Herrmann says he supplied him. 

Wozniak, as we have said, is not a ‘“‘nut,”’ but a crank. He is in a way 
smart, though naive, and thinks he is smarter than he really is. How could 
such a man, or any man who had for some time been studying and planning 
how to set fire to the plant, start the fire at his own bench, where attention 
would necessarily be directed to him, to say nothing of the fact that the 
particular place and the particular building would not, to persons planning 
beforehand to set a fire, seem to be places where a fire once started would be 
particularly likely to be effective, as this fire certainly was? And that a 
smart crank like Wozniak should after starting the fire with an inflammatory 
pencil describe its beginning in a way which had even a slight resemblance to 
a pencil fire is equally incomprehensible. Also incomprehensible is the fact 
that a man like Wozniak should not have had ready, when he was examined 
a day or two later, some plausible explanation of the cause of the fire, but he 
certainly had no explanation at hand, though later he made various sugges- 
tions of possibilities. 

Although, as we have said, Wozniak’s description of the starting of the 
fire bears some resemblance to what might have happened if a pencil had 
been used, the resemblance is not close enough to make us suspect that a 
pencil was actually used. But more important is the fact that Wozniak, if 
he used a pencil, must have abandoned completely Herrmann’s instructions 
as to how to use the pencils. The pencil was intended to enable an incen- 
diary to start the fire at a time and place when and where he could not be 
connected with it. The pencil was devised to operate only after the lapse of 
from 15 to 30 minutes. It was not at all adapted to starting a fire at the 
place where the incendiary intended to remain. Besides, the pencil needed 
to stand upright, and the shell from which Wozniak said the fire seemed to 
start was in a horizontal position, revolving in Wozniak’s machine in the 
process of cleaning and drying. The shells seem to have passed through the 
various phases of this process at the rate of about three every two minutes, 
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an average of about 40 seconds each. Even if we assume that Wozniak had 
found some way—Herrmann evidently had not—to make the pencil work 
faster, we cannot adapt the pencil idea to the actual process, and cannot 
imagine that anyone planning the fire in advance would have considered it 
possible to use the pencil there under the eyes of the other workmen close by. 
Rodriguez and Wozniak are supposed to be working together on this plot. 
They are instructed by Herrmann and provided with pencils. They talk 
and plan together, supposedly, how to do the job. There are toilets avail- 
able; there are workmen’s coats somewhere; there are even coats hanging 
about that particular room; there are cases of clean rags; there are dirty, 
gasoline-soaked rags; there must be other opportunities of which we have no 
evidence. And yet we are asked to believe that Wozniak started the fire 
with a pencil in a dry shellcase, which was revolving in his own machine at 
the end of this process which as a whole lasted about 40 seconds. And 
Rodriguez, the man really relied upon, was not there that day. 

The evidence as to Wozniak’s conduct at the moment, his examinations, 
his conduct during the weeks immediately succeeding, his relations with the 
representatives of Russia, his life before the fire and afterwards almost to the 
present, his disappearance, his reappearance and his subsequent testimony, 
his alleged appearance in Mexico among the German agents there, occupy 
many pages of the record and could be discussed here ad infinitum, as they 
have properly been discussed almost ad infinitum by counsel in their briefs 
and arguments. Suffice it to say that we do not believe that he was in 
Mexico; that the letters he wrote the Russian Embassy before the fire are in 
our judgment not a blind, but exactly such letters as Wozniak would com- 
pose, and indicate to us that he really, as he says, was at heart Russian, in- 
tended to go to Russia, and was shocked at the carelessness and, as he 
thought, corruption of the inspectors at this plant which was assembling 
shells for Russia; that without relying at all on his honesty of statement he 
nevertheless seems to us to act and talk like a man who is really innocent in 
respect to this fire. It is of some significance that through the Russian 
Consulate he sent $90 to Russia the day after the fire, not the act of a man 
who the previous day had destroyed this supply plant for Russian munitions, 
and whose money or part of it came as pay for such destruction. The picture 
of him which one gets from reading the reports of the four detectives who 
watched him night and day for about four weeks following the fire is a picture 
of a man frugal in the extreme, living at the Russian Immigrants’ Home, 
buying and cooking his own meals, milk, bread, occasionally a little fish or 
meat or fruit, reading Russian papers or books a good deal, quiet, with no 
luxuries or dissipations, almost no acquaintances, no suspicious actions, no 
suspicious meetings, no indication whatever that he had anything to do with 
his supposed co-conspirator Rodriguez or anybody connected with Ger- 
many. 

And so, despite Herrmann’s confession, the evidence in the Kingsland 
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Case has convinced us that Wozniak did not set the Kingsland fire, and that 
Germany cannot be held responsible for it. 


In connection with Black Tom we shall not mention some possibilities 
which have practically been abandoned by the claimants, or some agents 
who have not been abandoned in argument, like Sauerbeck for instance. 
We have not ignored them, but we do not think them worth talking about in 
connection with Black Tom. 

The picture of the fire itself, which we have in our minds as the result of 
our study of the voluminous, detailed, and often contradictory evidence, 
shows a large railroad terminal on the Black Tom promontory which 
stretches out from the Jersey side into New York harbor not far from Ellis 
Island. This terminal is full of railroad cars, many of them loaded with 
ammunition. At one point is a dock to which on that night were tied up a 
number of barges, some of which, like the cars, were loaded with shells and 
TNT. The yard was guarded and watched, but access to it by intentional 
incendiaries, particularly from the New York harbor, was certainly not im- 
possible, perhaps not difficult. The fire started in the middle of a clear, 
fairly calm night at about 12:45 a. m., in the form of a small blaze which was 
discovered by the watchmen, breaking out around the door of a wooden box- 
car which probably contained explosive shells filled with smokeless powder. 
There is some claim of more than one fire, but we do not believe there was. 
The fire spread, the explosions occurred, and the damage was great. It is 
somewhat difficult to understand how incendiaries under the circumstances 
as we picture them could have secured access to this car, broken into it, and 
set the fire without being seen or heard. Nor does it seem likely that careful 
planning beforehand would have resulted in setting fire at this part of the 
yard, or in one car, or in this particular car. There were other points of 
approach and other methods which in advance would have seemed more 
likely to produce results. But there is nothing in the circumstances which 
excludes incendiarism. The fact that smokeless powder, properly prepared, 
is conceded by experts not to be subject to spontaneous combustion is a 
strong argument in favor of incendiarism. But the Lehigh Valley Railroad 
Company in its defense to the suits brought against it for negligence relied 
largely upon spontaneous combustion, and we get the impression that their 
counsel had real faith in this particular defense. And yet they then had in 
their possession a good deal of the evidence which we now have which tends 
to implicate Kristoff. 

So far as we can see, the circumstances of the fire leave the question of its 
cause open. It may have been some fault in the preparation of the powder 
in the shells in this car; it may have come from some other cause connected 
with explosives, for though we know of no cause which would naturally be 
suggested by the supposed contents of this car we are suspicious of explosives 
in general; it may have come from some other accident of which no evidence 
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appears; of course the fire may have been of incendiary origin, and in this 
connection it may be noted that all incendiaries are not German agents. 
We can be sure, however, that any German agent seeking for a chance to 
destroy munitions would have looked upon Black Tom with the keenest 
interest. 

Leaving out of account some alleged suspects who are not worth attention, 
there are two theories which attribute the fire to German agents. One of 
these theories centers about Witzke and Jahnke; the other around Kristoff. 
Both theories have been urged upon us strongly. The two theories may be 
combined into one theory, viz., that all three took part. The two theories 
never have been, in fact, so definitely separated in the arguments or in the 
evidence as our statement above would imply. But we insist upon the 
separation. Weare sure that if Witzke and Jahnke were concerned in Black 
Tom no person like Kristoff would have been needed or used. He would 
have been not only a superfluity but a nuisance,evena menace. Witzke and 
Jahnke strike us as capable, capable where German interests were involved of 
desperate measures, not in the least in need of assistance from an individual 
like Kristoff. We do not believe that they would even have trusted Kristoff 
to row a boat, much less to take a real part in any Black Tom expedition. 

Witzke took part in an expedition from Mexico into Arizona after the 
United States entered the war. He was betrayed by his companion, Alten- 
dorf, who was in the employ of the United States as well as of the Germans, 
convicted as a spy by court-martial, sentenced to death. He was a spy and 
the sentence was appropriate, but it was later commuted to life imprison- 
ment and still later he was released. The evidence of participation in Black 
Tom by Witzke and Jahnke consists chiefly of admissions alleged to have 
been made by Witzke to his companion Altendorf before he was captured, 
with some confirmation by another companion, Gleaves, and by others in- 
cluding one or two guards who talked to him during his confinement. The 
alleged admissions cover not only Black Tom but also Kingsland. Witzke 
has consistently denied these admissions during his trial and confinement and 
since his release. As we have so definite an impression about Kingsland, the 
inclusion of Kingsland in his supposed admissions would of itself make it 
almost impossible for us to accept the admission so far as concerns Black 
Tom. Altendorf, the chief witness as to admissions by Witzke, is also the 
chief liar who has appeared in the cases before us, a chief among competitors 
of no mean qualifications. The details, so far as any details appear in the 
supposed admissions, have little relation to probability, even if we assume 
that Witzke and Jahnke were actually involved in Black Tom. It is perhaps 
unnecessary to add anything to the above, but we are also satisfied from the 
evidence that Witzke and Jahnke were not in the east at the time of the 
Black Tom fire. 

The only effect which all the evidence and argument with respect to 
Witzke and Jahnke has had upon us is to add considerably to the doubts 
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which we would in any event have had with respect to the evidence im- 
plicating Kristoff. Kristoff never set the Black Tom firealone. Witzke and 
Jahnke being eliminated, there are no persons in the evidence who seem at all 
likely to have been his companions, a fact which is nowhere near conclusive 
but which adds to our doubts. And the actual evidence against Kristoff is so 
nearly of the same nature as these categorical admissions attributed to 
Witzke that when we find ourselves satisfied that Witzke’s alleged admis- 
sions mean nothing to us our doubts as to analogous admissions and other 
analogous testimony are strengthened. 

Suspicion was focussed very early on Kristoff in connection with Black 
Tom. Helived at the time at Bayonne, N. J., with an aunt, Mrs. Rushnak, 
whose daughter was Mrs. Chapman at whose house Kristoff had sometimes 
roomed earlier. A day or two after Black Tom Mrs. Chapman reported to 
Lieutenant Rigney, a police officer of Bayonne whom she knew well, that 
Kristoff had reached home on the night of the fire at about four o’clock in the 
morning, that he was greatly excited, and that her mother heard him walking 
in his room and heard him say ‘‘What I do! What I do!” and that they 
suspected him of being responsible for the Black Tom fire. We feel sure 
that this is all they reported. Both Rigney and Charlock, a detective who 
was assigned to the case and followed it assiduously, say so, and we take 
pleasure in adding that we believe them. We also believe what Mrs. Chap- 
man then reported to Rigney, and we believe that the two women really sus- 
pected Kristoff. Later Mrs. Chapman said that she at some earlier time 
saw something like a blueprint or blueprints in Kristoff’s room, when he was 
in her house, and that in his absence she once read a letter, which he had 
written but had not yet sent, to a man named Grandson or Grandor, de- 
manding a largesum of money. We do not believe that Kristoff had a blue- 
print, certainly not for his own use, for we do not believe that he could use 
one. His own story about Graentsor makes it possible that he wrote a letter 
such as Mrs. Chapman described, but we doubt any story told by her after 
Kristoff’s own story to the police came to her knowledge. The value of any 
evidence by Mrs. Rushnak and Mrs. Chapman, except as to Kristoff’s late 
arrival, his excitement, and the ‘‘What I do!” will appear from their later 
statements. Mrs. Chapman said later that Kristoff was in the habit of 
going away on trips and that wherever he went there was always an explo- 
sion, and they both said later, some ten years or more later, that Kristoff 
told Mrs. Rushnak the morning after the fire that he had set the fire. We 
feel quite sure that they really suspected Kristoff in spite of the fact that 
Mrs. Chapman’s husband later told Green in Charlock’s presence that his 
wife had reported the matter to Rigney merely because she was in a family 
way and thought she might get some money from the Lehigh Valley Rail- 
road. As to the reasonableness of their then suspicion, we can judge only by 
our own guess from the late arrival, the excitement, and the “‘ What I do.” 
Mrs. Chapman’s and Mrs. Rushnak’s judgments on a given state of facts are 
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worthless. At this stage of the evidence we can only add that Kristoff was a 
man who probably returned late at night at other times, that excitement 
whether for a good reason or for a trivial reason was probably not an unusual 
event for Kristoff, and that if he was excited it is unlikely that he expressed 
his excitement in the English language. The “What I do! What I do!” 
is probably Mrs. Rushnak’s translation of what she heard Kristoff say. 
But at the same time it is hardly likely that it is not a substantially correct 
translation. 

The name Grantnor is of great significance in this case. The connection 
between Kristoff and Hinsch, who was a German agent and who is alleged to 
have used Kristoff as his tool in Black Tom, depends substantially on 
whether Hinsch used the name Grantnor as an alias. One Frank Oscar 
Granson seems to have been actually an individual who later was a witness in 
the Rintelen case, whom Hinsch is supposed to have known. The theory 
pressed upon us is that Hinsch in seeking aliases was accustomed to adopt 
names familiar to him and so adopted Granson. Why he should have 
changed it to Grantnor, or Graentnor, as it is more commonly spelled in the 
evidence, and why he should have changed Frank to Francis, is not explained. 
The actual spelling is of importance, for Grantnor is an English name and 
Graentnor is not, and Grantnor and Graentnor are pronounced differently. 
The significance of the spelling applies particularly to Herrmann’s evidence, 
for Herrmann was obviously in doubt as to the spelling. Herrmann to cor- 
roborate his testimony that Hinsch used the name Grantnor says that he 
laughed at Hinsch for using the name because it was an English name and 
Hinsch, as was obvious to anyone, wasa German. There is no sense in this 
testimony of Herrmann if the name was spelled Graentnor or if Herrmann 
thought it might have been so spelled. Herrmann, though born in the 
United States, was a thorough German, knew the German language thor- 
oughly. He could not have called Graentnor an English name, and he 
could not have imagined that a name, which he had heard often pronounced 
and was accustomed himself to pronounce Grantnor, might possibly be 
spelled Graentnor. 

The name, whatever it is, appeared first in Kristoff’s story to the police on 
his arrest in 1916. We have a verbatim report of one of these examinations. 
As Kristoff first used the name here, it is spelled Graentsor. In the other 
places in this report it appears as Graentor and many times. How it was 
then pronounced we do not know. In the police examination of Kristoff 
later in 1921, the name appears as Gramshaw, indicating that Kristoff when 
using the name himself always insisted on the “‘s.”’ Kristoff does not seem 
to have raised any question in his first police examination as to the dropping 
of the “‘s”’ by his examiners, or as to the pronunciation, whatever it may 
have been. But Kristoff was not the kind of man to worry about such 
changes so long as he understood what man they were asking him about. 
And Kristoff was not the kind of man to invent the name, whatever the name 
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was. He must have known some man who called himself either Grantsor, 
Grantnor, Graentnor, Grandor, or perhaps Gramshaw. 

Rigney and Charlock were of the Bayonne police force. As Black Tom 
was in the jurisdiction of the Jersey City police, Rigney reported Mrs, Chap- 
man’s story to them. At their request Rigney arrested Kristoff about 30 
days after the fire and turned him over to the Jersey City police. The case 
was in charge of one Green, now dead, but Charlock kept in close touch with 
it. Kristoff was committed as a suspicious person on a disorderly-conduct 
charge, held for about 25 days, and then discharged. During this time the 
police became convinced that he ought to be examined for insanity, and he 
was so examined by Dr. King of the prison where he was confined. King, 
who seems to have had substantial experience in this line, reported that his 
intelligence was of low order, that his talk was rambling and he could not 
keep his mind on any given line, but that he was not in his opinion dangerous. 
King made up his mind that Kristoff had nothing to do with Black Tom. 
Rigney and Charlock came definitely to the same conclusion. We do not 
know what Green thought, but the fact that Kristoff was discharged makes 
it certain that at the least the Jersey City police had not sufficient evidence 
to make the charge against him, and it is significant also that they did not 
keep Kristoff under surveillance or do anything else towards pushing the 
matter further. Their judgment is important, for they certainly had a good 
deal of the evidence now so strongly relied upon. 

One of the main points now relied upon is the breaking-down of Kristoff’s 
alibi. But that alibi broke down at once. Kristoff on being questioned by 
the police said he was at the time of the fire at the house of his aunt at 
Yonkers. Green apparently went to his aunt’s house and was told he had 
not been there that night. It does not definitely appear that Green made 
further investigation on this point. 

But we can have no doubt that the police, before letting go of Kristoff, not 
only cross-examined him thoroughly about this broken-down alibi but that 
they catechized Kristoff time and again about this and everything else 
suspicious or doubtful in his statements or his actions so far as they could 
learn of them; his returning late, why he was excited, why he said ‘‘ What I 
do! What I do,” his Graentsor story—everything they could possibly 
think of. Rigney said he did his best before turning him over to the Jersey 
City police. Charlock said he examined him many times, the last time 
when he was discharged. Green and others of the Jersey police must have 
done the same thing. Green particularly could not have dropped the alibi 
after he had broken it down, or dropped Kristoff until he had tried to get 
some explanation. They must have got everything they could. We do not 
know whether Green was satisfied of Kristoff’s innocence, but Rigney and 
Charlock were. We cannot help giving weight to the fact that they dis- 
charged Kristoff when it would have been the great glory of any of these men 
to find and convict the culprit in this great disaster. And we might even 
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suggest that the gentlemen of the press doubtless knew everything that the 
police knew, that many people who knew Kristoff knew that he was arrested 
and why, that reporters were questioning and hunting, and that any well- 
intentioned person who knew anything suspicious about Kristoff would have 
been likely to bring it to the attention of reporters or police authorities. 
The Black Tom disaster and Kristoff were certainly in the limelight. 

The most extraordinary part of Kristoff’s story to the police was with 
respect to the man with the kaleidoscopic name, whom we will for con- 
venience call Grantnor. According to Kristoff, Grantnor met him in the 
Pennsylvania Station in New York, asked him the time, got to talking, and 
then and there employed him to take with him a long trip, covering many 
cities, including cities as far west as Chicago, Kansas City, and St. Louis, 
staying from one to three days in these various places. He lent Grantnor 
$275, for which Grantnor was to pay him $5,000. He received from Grant- 
nor only a few cents at a time, but at St. Louis Grantnor gave him a dollar to 
go to the theatre, and when Kristoff came back Grantnor was gone, and 
Kristoff never saw him again except once when he met him by chance on the 
street in New York, when Grantnor agreed to get him a job and being in a 
hurry made an appointment for that night at the McAlpin Hotel, where, 
strangely enough, he was not to be found when Kristoff went there to get the 
job. Kristoff knew nothing whatever about what Grantnor did on these 
trips, except that Grantnor told him he was trying to get contracts. Grant- 
nor had two suitcases which Kristoff said contained plans and blueprints. 
Kristoff’s sole duties were to carry the suitcases and to watch them when 
Grantnor was notinhisroom. Kristoff did not go out with Grantnor in any 
of these cities, except for a casual ride or two, and did not see any of the 
people with whom Grantnor talked. He had asked Grantnor for his regular 
address but never got it. When first employed he was supposed to be paid 
$20 per week, but he never got even that. 

The story is suspicious enough in all conscience. If Grantnor can be 
shown to be Hinsch, we can easily get a good deal of truth out of the story 
and add a great deal of detail. Hinsch himself testifies that he never went 
further west than Gettysburg. 

But the first thing the story shows us is Kristoff himself. There is no 
danger that the story represents real facts, but it does represent Kristoff. 
Whether Kristoff was trying to tell the truth and couldn’t, or whether he was 
trying to make up a good-looking lie and couldn’t, we get a vivid picture of a 
simpleton, almost a plain fool, and we know that King is complimenting him 
when he speaks of him as a man of a low order of intellect. 

That is in substance all the direct testimony we have at that time from 
Kristoff himself. The police had it and did their best with it. Charlock 
was particularly interested in Grantnor and asked Kristoff to try to find him 
and let Charlock know. Kristoff is now dead. 

In the course of the later investigations of Kristoff we have alleged admis- 
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sions by him, which are seriously important testimony, whatever doubts we 
may have regarding them. 

These admissions are reported by a detective named Kassman, one of the 
men of the Burns Detective Agency, which was employed by the Lehigh Val- 
ley Railroad Company to shadow Kristoff. From October or November, 
1916, to April, 1917, Kassman devoted himself to Kristoff, working in the 
same factory, getting intimate with him, eating with him, convincing Krist- 
off that Kassman was an anarchist and so acquiring his confidence, talking 
to Kristoff about the Black Tom fire and about the possibility of damaging 
other munition plants, which Kassman professed to Kristoff to be very 
anxious todo. The evidence shows that Kassman, whether a compatriot or 
not, could speak some language which Kristoff spoke naturally, and spoke 
little English himself. We judge therefore that their talk was not in English 
and that Kassman’s reports which in the evidence are in English must be 
translations of what Kassman reported in the language which he used in 
talking with Kristoff. 

We have not all of Kassman’s reports. Why, we do not know. We get 
the impression that the reports we have, which run along from the beginning 
of his employment to the end with varying intervals between the reports, 
were selected and put together in the shape submitted to us; not selected for 
the purpose of submission to us but for some other purpose. Very likely 
they were so selected because they seemed to the person making the selection 
to be the only important reports in a long series. Whatever the explanation, 
the reports as submitted to us omit much that seems important to us. We 
cannot accept at face value admissions appearing in reports from a detective 
when other reports from the same detective are lacking, which may con- 
ceivably contain denials, or explanations, or sidelights, or statements of fact 
which are inconsistent with other circumstances which we know or with the 
alleged admissions. 

And Kassman, entirely unconsciously, discredits every admission by 
Kristoff which appears in his reports. In his affidavit to the Commission 
stating that the attached are some of his reports and that they are true, 
Kassman undertakes to state, again in English, what Kristoff admitted to 
him, and this statement not only changes the language of the admissions in 
the reports but also changes the substance very materially. Where Kristoff 
in the alleged admissions speaks of ‘‘steamboats”’ at Black Tom upon which 
he and his companions set fires, Kassman in his affidavit speaks of ‘‘ barges.”’ 
There were no ‘‘steamboats” at Black Tom, but there were “barges.” 
Again, the admissions in the reports speak only of setting fires on “‘steam- 
boats,”’ and we see no reason to believe that any fires were set on any boats, 
whether steamboats or barges. Kassman in his affidavit says that Kristoff 
said not only that a fire was set on a barge, but also that one man set a fire 
among the cars. The affidavit is made about 10 years later than the reports, 
but the difference is not forgetfulness. It is the conscious effort of Kassman 
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to say what the immediate necessity seems to him to callfor. If the admis- 
sions do not fit, he is prepared to make them fit and does his best. 

Kassman’s reports were in the hands of the Lehigh Valley Railroad Com- 
pany when the cases against the company, arising out of Black Tom, were 
tried. So far as we can ascertain, the evidence was not used. We can see 
reasons for this from the point of view of successful defense, and we are not 
inclined to attach great weight to this point or to the fact that they urged 
spontaneous combustion so persistently. The only weight we would give to 
the last point arises from the impression of sincerity which the language used 
by the railroad’s counsel makes on us. It is somewhat singular that it makes 
this impression, for we are all used to pleadings and openings and arguments, 
and in most cases would not get any impression one way or the other from 
them. But of course there is no estoppel here, and the opinions of counsel 
in other cases, however sincere, do not establish facts for the cases before us. 

Nor were these reports made the basis for any criminal action against 
Kristoff. This would be of some importance if they had been in the pos- 
session of the police, but we can understand that the railroad company or the 
present claimants would not be particularly interested in punishing Kristoff 
but might be hoping to supplement whatever evidence Kassman supplied so 
as to reach whatever influence were behind him. 

The language of the confessions is not in itself persuasive of their truth. 
They sound as do the admissions alleged to have been made in Mexico, more 
like a reproduction of gossip current in the circles of the man who used the 
language, whether that man was really Kristoff or whether the language 
comes from Kassman only and not from Kristoff, than they do like state- 
ments of fact made by or quoted from a man who is telling what he himself 
did. More important still, they do not correspond to the facts and cir- 
cumstances of the fire. Nor do we like the fact that the language of the 
admissions is always substantially exactly the same and is very brief, 
whether it is quoted from Kristoff or (in one instance) from Grossman, who 
is alleged, after having emphatically told Kristoff in Kassman’s presence 
that he must never under any circumstances say anyth'ng about Black Tom, 
to have told Kassman at a later interview alone just what Kristoff told 
Kassman and in the same brief, crisp language. We are more than sus- 
picious, we disbelieve, in fact, when Kristoff is alleged to have introduced 
Kassman to Grossman’s favor by telling him that Kassman is an anarchist. 
Grossman is not an anarchist. The evidence convinces us that he is a 
respectable citizen. He has been a member of the Republican County Com- 
mittee in his county for 15 years. Rigney tells us that his father-in-law 
lived in Grossman’s house with him about 10 years and always spoke in the 
highest terms of him. Grossman is a cautious man. And he is easily 
scared. We attribute much of the confusion and contradiction in his testi- 
mony partly to the fact that he was scared, not because of conscious com- 
plicity with a criminal, but by the nature of the occasion, and partly to the 
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fact that he is deaf. We get no unfavorable impression from Grossman’s 
testimony, and we are particularly impressed by the fact that he refused to 
testify until assured that some representative of the United States Govern- 
ment would be present. 

But to return to Kassman. The admission in each case is that Kristoff 
worked with some German group. Kristoff never naturally used such an 
expression as ‘‘German group.’ This is Kassman’s language; he was em- 
ployed, as he says, to find Kristoff’s connection with some German group, 
and this is language which he puts in Kristoff’s mouth, though of course it 
may be a substantially accurate transposition of something Kristoff said. 
Kassman pressed Kristoff for names, and says that Kristoff said he would 
tell hini later, but Kristoff never did. 

The omissions in the reports are very remarkable. In substance the 
reports are composed of anarchists, lunches, and suppers, and brief categori- 
cal statements about Kassman’s desire to destroy, Kristoff’s unwillingness to 
join Kassman in sabotage because of police, and Kristoff’s admissions about 
Black Tom. 

One singular omission is that Kristoff does not congregate with other Ger- 
man agents. The urge to congregate is in all the other testimony the most 
marked characteristic of all German agents. But we hear nothing of Krist- 
off’s meeting other German agents or even sympathizers. No name appears 
even of all the various Germans mentioned in our other testimony. And the 
admissions are brief and rare episodes in a long series of uneventful, com- 
mon-place stuff. We even doubt whether ‘‘anarchists” as used by Kass- 
man really means “‘anarchists’’ in any accurate sense. 

Another doubt, the most important perhaps, arises from the absence of 
conversations about Mrs. Rushnak, Mrs. Chapman, about Kristoff’s sup- 
posed travels in the west, about Grantnor, about Kristoff’s alibi, etc. We 
can feel sure that Kassman was not put on this job without being supplied 
with all the information the people who employed him already had. His 
natural approach towards getting information from Kristoff would not be 
this anarchistic talk and the ridiculously crude, unskillful talk, from the 
point of view of a man supposed to be a detective, about munitions and 
about Black Tom itself. He would naturally begin on Kristoff with talk 
about the west, the cities where Kristoff told the police he had been, to see 
if Kristoff real y knew about the cities and said anything about the trip, 
whom he was with, what he did. After Kristoff began talking about his 
arrest by the police, Kassman would have a perfect opening for talking over 
the whole story, the trip, Grantnor, whom Kristoff and Grantnor saw on the 
trip, Mrs. Rushnak, Mrs. Chapman, the alibi, what he really did the night of 
the fire, whether he was excited when he got home and why and the “‘ What I 
do.”’ It is inconceivable that Kassman did not go into all these subjects 
with Kristoff in the course of the six months he followed him up. Either 
Kassman was a fool, or he had those talks and made reports about them 
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these things. 


which he thought was used as a rendezvous by German agents. 


police in 1916 by denying that he came home late. 


which we have not got. If he got so intimate with Kristoff as to get con- 
fessions about Black Tom, he would have found no difficulty in getting 
Kristoff to talk over his whole story to the police. Kristoff would have 
been rather proud that he got away from the police, would have enjoyed his 
cleverness in producing a story from which they could make nothing, would 
have talked freely about Rigney, King, Charlock, and Green, who had ex- 
amined him and tried to get him to confess. We hear nothing about any of 


Kristoff’s experience with detectives was not at an end, even when Kass- 
man was taken off his track. In 1921 he was arrested in Albany and while 
in jail there another detective was placed with him in the guise of a prisoner 
and attempted to gain his confidence and secure admissions. Nothing came 
of this. At the same time he was examined with great thoroughness by 
counsel for the Lehigh Valley and by others. Kristoff seems to have pro- 
fessed willingness to help them in every way, probably with the idea of 
thereby securing his release from jail, but we get nothing whatever except 
that he was ready, if he could be taken to Philadelphia, to point out a house 


The court 


granted an order for his removal from jail under guard to visit Philadelphia, 
but we do not even learn that they took him there. They did at least take 
him to New York where he was confronted with Mrs. Rushnak and Mrs. 
Chapman, and a strenuous effort was made by all concerned to get him to 
admit Black Tom. He denied all connection with Black Tom. It also 
appears in close connection with this story that Mrs. Rushnak was in 1918 
under surveillance of a woman detective in the guise of a lodger in her house. 
This was evidently done for the purpose of securing evidence from Mrs. 
Rushnak that Kristoff came home late the night of the fire. It seems singu- 
lar that this should have been necessary, but doubtless Mrs. Rushnak had 
in the interval between 1916 and 1918 denied this story. The woman de- 
tective did report that Mrs. Rushnak finally admitted to her that Kristoff 
came home late, but she insisted at the same time that Kristoff not infre- 
quently came home late, and that he was absolutely innocent, and added 
that she had merely made it easier for him to secure his release from the 


Apart from Kristoff’s supposed statement that he worked in some unidenti- 
fied German group, we have no connection of Kristoff with Germans except 
his possible connection with Hinsch. His group statement certainly is not 
enough for us. We have to be convinced that Hinsch was Grantnor or 
Grantsor or Graentnor in order to get a good start on the idea that Hinsch 
through Kristoff was responsible for Black Tom. His Grantsor story must 
be connected up with Hinsch. In his own evidence there is no such connec- 
tion except his meeting Grantnor later in New York when Grantnor told 
Kristoff he could find him at the McAlpin Hotel. This is where German 
agents sometimes roomed, and it is argued that this statement connected 
him with Hinsch. But it seems hardly likely that Hinsch would have men- 
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tioned the McAlpin if he was trying to get rid of Kristoff. He would have 
given him some fictitious address or some address which had no relation to 
Germans. 

The only evidence worth considering that Hinsch was Grantnor is the 
evidence that Hinsch called himself Grantnor. This comes from Herrmann 
and Hadler. It seems possible, but we regard the evidence of Herrmann as 
wholly unreliable. 

When Herrmann appeared before the American and German Agents at 
Washington he told the Agents that he could not remember any Grantsor or 
Gransor. This was on his arrival from Chile after he had decided to testify 
in behalf of the claimants, but before his formal examination. He was then 
asked to write out his own story which he did that night, and in this story he 
speaks of Hinsch calling himself Grantnor, and corroborates it by relating 
that as a joke Hinsch called him Rodriguez just after the Kingsland fire, and 
that he retorted by calling Hinsch Grantnor. In his cross-examination 
about his complete failure to remember Grantnor or Grantsor at first, it 
seems plainly apparent that he had been reminded of Grantnor in conversa- 
tion after his failure to remember, and also that the question of Grantnor 
had been the subject of discussion on his journey from Chile. Grantnor, as 
we have said, is the missing link in this part of the story, and this failure of 
Herrmann to remember the name at all is a stumbling block to believing 
what he later says on this point. 

Herrmann also was very doubtful about the spelling of the name. He 
tries twice to spell it and each time gives alternatives, Grantnor and Graent- 
nor, though no German could think that the name, if pronounced in English 
fashion, could possibly be spelled Graentnor. 

Hermann also says he had heard Hilken call Hinsch Grantnor, but Hilken, 
one thing to his credit, does not even testify that Hinsch used the name 
Grantnor, and Hilken knew Hinsch better than anyone else. Hilken even 
testifies that he never heard of Grantnor. 

Hadler’s testimony as a whole is unconvincing. If he had told only about 
Hinsch’s claims in Mexico to credit for Black Tom and Kingsland we would 
be more inclined to believe him. But his identification of Wozniak is non- 
sense in itself, and particularly so as we think that Wozniak never was in 
Mexico. And we take no stock in his story of the frequent repetition of the 
Rodriguez-Grantnor joke. It would not have been a joke at all in Mexico 
for there seems to be no doubt that Herrmann called himself Rodriguez 
there. But the most convincing point about this evidence by Hadler is 
that this joke, if it ever happened, was first made in the United States im- 
mediately after the Kingsland fire. We do not believe that both Herrmann 
and Hinsch were so lacking in humor that they continued to work this joke 
after they got to Mexico, and in the presence of such a person as Hadler. It 
is the kind of joke that they would keep for their own amusement, even if 
one can imagine that it continued to amuse them. Hadler carried this joke 
too far. 
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One is rather inclined to regard Hinsch’s story that he gave up sabotage 
when he took over the Deutschland work as quite likely to be true. He may 
not have done this at once, but it seems more than likely that he would not 
while the Deutschland was at Baltimore have been active in sabotage. Wedo 
not regard the question whether Hinsch was absent from Baltimore during 
the two days before Black Tom as important in itself. He did not need to be 
absent, if they had been planning Black Tom for some time. Its importance 
relates only to Hinsch’s credibility, and it does not have much importance 
from this point of view. It has some bearing on the credibility of other 
witnesses also. Our impression is that Hinsch was not absent from Balti- 
more at this time. 

The fact that Hinsch let Herrmann stay around Baltimore, and that 
Herrmann probably did some things or talked of some things in connection 
with sabotage at this time, and the talk about the pencils which Herrmann 
seems to have had with him at this time, tends against Hinsch’s claim that 
he cut loose from sabotage. We would guess that Herrmann was not really 
doing much but talk and plan, and that Herrmann himself, particularly 
when the Deutschland was there, was doing nothing but work about her. 
And it is of course conceivable that we are wrong in disbelieving Marguerre’s 
evidence that Herrmann was to take no action against munition plants or 
American property unless the United States entered the war. We do not 
believe that Hinsch would have mixed up sabotage so closely with the 
Deutschland, either by taking part in it himself or by letting Herrmann work 
on the Deutschland if Herrmann was then active in sabotage. 

In certain cases an accumulation of items, each in itself too doubtful to be 
relied upon but all leading in the same direction, results in reasonable cer- 
tainty. The evidence of fact in this case has pointed in a number of different 
directions, but even when some special part of the evidence has pointed in 
some one direction it has failed to carry conviction. The Kristoff evidence 
with which we have dealt comes the nearest to leading somewhere. 

We cannot be sure that Kristoff did not set fire to Black Tom or take some 
partinso doing. We cannot be sure that Graentsor, or Grantnor, or Graent- 
nor was not Hinsch, and that Hinsch did not employ Kristoff and others who 
are unknown. But it will sufficiently appear from the foregoing that, as we 
have said, the evidence falls far short of enabling us to reach the point, not 
merely of holding Germany responsible for the fire, but of thinking that her 
agents must have been the cause, even though the proof is lacking. 

Done at Hamburg October 16, 1930. 

W. BoyDEN, 
Umpire 
CHANDLER P. ANDERSON, 
American Commissioner 
W. KIeSSELBACH, 
German Commissioner 
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Principes de Droit International Privé selon la Loi et la Jurisprudence Fran- 
gaises. By E. Bartin. Paris: Editions Domat-Montchrestien, 1930. 
pp. viii, 634. F. 65. 

A number of excellent books on the Conflict of Laws have been written in 
recent times by French writers, most of them apparently as aids to students 
preparing for examinations in this difficult subject. Those by Despagnet, 
Niboyet, Pillet-Niboyet, Surville & Arthuys, Valery and Weiss are among 
those best known. Of the larger treatises, the six-volume work by Weiss 
and the two-volume work by Pillet have attained most prominence, to 
which must be added to-day the three-volume work by Arminjon (1927-— 
1930) and the present work by Bartin, of which the above represents the 
first volume. Excluding from consideration the subjects of Nationality 
and Foreigners, which constitute a large part of the ordinary French treatise 
on the Conflict of Laws, as being preliminary topics not belonging to the 
Conflict of Laws proper, Bartin devotes his first volume to an exposition 
of the object, sources and general theory of the Conflict of Laws, and to a 
discussion of the jurisdiction of the French courts, the enforcement of foreign 
judgments and matters of procedure. Though Bartin claims to be a fol- 
lower of Savigny and admits that he has borrowed freely from the Italian 
school in matters affecting the protection of individuals, he is by no means 
an internationalist in his conception of the Conflict of Laws. Rights 
created in view of the laws of other states are, according to him, recognized 
in France only to the extent that the French statutes, decisions of courts and 
treaties entered into by France so provide. This is common doctrine in 
Anglo-American countries, but not so common on the Continent, where a 
large number of writers, especially in France and Italy, seek to give to the 
rules of the Conflict of Laws an international basis. 

Bartin’s aim is to develop the general principles of the Conflict of Laws 
from the positive law governing in France, and in this aim he stands out in 
contrast with Weiss, who pays little attention to the actual law. Un- 
fortunately Bartin’s style is so involved that one follows his reasoning with 
difficulty. References to other writers, from whose views he differs, and a 
fuller use of notes, which are almost wholly lacking, would have been help- 
ful in assisting the reader to a better comprehension of the author’s 


views. 
Ernest G. LORENZEN 
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The Mixed Courts of Egypt. By Jasper Yeates Brinton. New Haven: Yale 

University Press, 1930. pp. xxvii, 416. Index. $5.00. 

Despite frequent predictions of its early abolition (or perhaps because of 
them), extraterritoriality continues to figure prominently in the current lit- 
erature of international law. The volume before us deals with a special and 
advanced phase, that in which the extraterritorial jurisdiction has been large- 
ly transferred from various purely foreign courts (as in China still) to those 
which, while theoretically Egyptian, are staffed by a preponderance of foreign 
judges and administer an alien legal system. It is in this latter feature that 
the Egyptian experiment seems to have been most original. For the mixed 
court idea itself is not new; it was tried long before in China. But the crea- 
tion of a new legal system, distinct alike from both native and foreign, for 
such courts to administer, seems to be a novel feature of the Egyptian situa- 
tion. Those familiar with the late Mixed Court at Shanghai, e.g., will recall 
the chaotic and haphazard condition which confronted litigant and practi- 
tioner, each assessor striving to apply the !aw of his own country (if he 
applied any), and no one really knowing under which law a particular case 
would be decided. In Egypt, as our author, who is the American judge of 
the Mixed Court of Appeal, shows with commendable particularity, the 
establishment of the Mixed Court in 1875 was accompanied by the prepara- 
tion of a group of codes, based on French models but “far from servile imita- 
tions of their prototypes” (p. 149), which are not only ‘‘the law of the Mixed 
Courts”’ but proved so satisfactory that they were soon extended to the re- 
organized native tribunals and thus ‘‘became the law governing all civil 
cases in Egypt”’ except a few like those affecting personal status, which are 
still cognizable by consular or ecclesiastical courts. 

Clearly here is an instructive example for other situations. It would 
require, ¢.g., only a reversal of the process for the foreign courts in China to 
apply the newly formulated native codes. But in Egypt the Mixed Courts 
apply not only these codes, but certain local legislation, La Coutume (usage) 
and, in default of all the foregoing, ‘‘natural law and equity.”’ It would be 
interesting to follow the author into the practical workings of this unique 
system; but our space limits forbid. He might well have drawn some in- 
structive parallels, as well as contrasts, with the situation in China (now 
nearing, in its present phase, a century in age), especially in his treatment of 
the American consular courts; for the basic Federal legislation is the same 
for both countries. Greater utilization in the notes of at least a portion of 
his copious bibliography would also have been helpful to the reader. But 
on the whole the work is unusually well done and affords a welcome con- 
tribution to the field of comparative, as well as of international law. 

C. SUMNER LOBINGIER 
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Répertoire de Droit International. Planned by A. Darras. Edited by 
A. De Lapradelle and J. P. Niboyet. Paris: Librairie du Recueil Sirey, 
1929, 1930. Tome III, pp. viii, 705; Tome IV, pp. viii, 695; Tome V, 
pp. ix, 725; Tome VI, pp. viii, 697. 

The succeeding volumes of this encyclopaedic work, Volumes I and II of 
which were reviewed in an earlier issue of this JoURNAL,! are fully up to the 
high standard set by the editors, and indeed only emphasize the more the 
wide range of subjects comprised within the plan and the immense fund of 
information put at the disposal of the student and the practitioner. Even 
more than in the first two volumes, the connection between private inter- 
national law (the conflict of laws) and public international law becomes 
apparent, and the student of the public law is faced with the necessity of 
extending his research into the field hitherto regarded as belonging to private 
litigation only. For the increasing complexity of commercial and social 
intercourse between the citizens of different countries daily calls for more 
logical rules than those evolved by the decisions of national courts under a 
somewhat vague recognition of international comity. 

Outstanding among the topics treated in Volume III are Capacity, Capitu- 
lations (in Turkey and Morocco), Chemins de Fer, China (Concessions and 
Extraterritoriality), Compromis (in arbitration treaties), Codification (of 
international law), and Colonies. The topic, Capacity, distinguishes 
between the several theories upon which legal competence is based, examines 
the law of domicil, describes the international conferences that have been 
held to find a solution of the problem, and sets forth in detail the French 
law upon the subject. Capitulations in Turkey surveys the historical 
development of the system and its legal operation, and describes the abroga- 
tion of the capitulations and the transitional régime set up by the Treaty 
of Lausanne. The Moroccan situation tells a story the details of which are 
not readily accessible elsewhere. Particularly valuable is the lengthy 
treatment of international railroad law which has grown in importance of 
recent years and, while confined chiefly to European states, has its lessons 
for the Western Hemisphere. The exhaustive analysis of the Berne con- 
ventions is a monograph in itself. 

Volume IV covers for the most part Ciiaiiielone and Conferences, 
notably the Governing Commission of the Saar Basin, the European and 
International Danube Commissions, Economic Conference and Committee 
of the League of Nations, and Red Cross Conferences. Under the heading 
of Compensation the provisions of the Treaty of Versailles and the activities 
of the several mixed arbitral tribunals are elaborately set forth. The 
private law topics of Competence (Jurisdiction) of tribunals over civil and 
criminal cases and Commissions Rogatory are given exhaustive treatment, 
equal in scope to a small monograph. Under the title, Condition des Biens 
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Ennemis, the status of alien enemy property in time of war is discussed with 
particular reference to the World War, and a detailed statement is given of 
the liquidation of claims based upon war measures affecting such property. 

The topic, Consul, in Volume V is a complete treatise on the subject, 
subdivided under three heads, the present legal status of consuls, the powers 
and functions of consuls, and the progress made towards the international 
regulation of the status and functions of consuls. The national legislation of 
the leading countries is listed under appropriate headings so that reference 
may readily be made to particular points, such as the issuance of passports, 
the validation of documents, and the celebration of marriages. The topic, 
Contraband, deals with prohibited imports and exports, such as intoxicating 
liquors under the Volstead Act, and does not include shipments by neutrals 
to belligerents in time of war. The title, Cour Permanente de Justice Inter- 
national, surveys the organization, jurisdiction, decisions and advisory opin- 
ions of the court. Three important topics of the conflict of laws are treated 
under the respective headings of Decisions judiciatres étrangéres, Divorce et 
séparation de corps, and Domicile et résidence. Each of them raises issues 
which are already within the fields of bilateral treaty legislation and appear 
destined to become regulated in due time by general international conven- 
tions. Under the title, Dessins et modéles, a careful study is presented of 
national patent law and of the International Convention for the Protection 
of Industrial Property. The title Dommages de guerre, surveys the repara- 
tions problem from the point of view of the nature of the losses for which 
compensation was to be paid. 

Volume VI of the encyclopaedia is given over entirely to the subject of 
international private law, or the conflict of laws. A preliminary survey of 
the general field contains a discussion of the different schools of the theory of 
the law, past and present, and the obstacles to a uniform solution of the 
conflict of laws. This is followed by a comparative study of the law of the 
different countries arranged in alphabetical order down to the letter R. 
Outstanding among these separate titles are the articles on the conflict of 
laws in Great Britain and in the United States. The latter contribution, 
from the pen of Professor Lorenzen, extends to the length of a small treatise, 
and gives not only a detailed analysis of the conflict of laws in respect to 
relations between the United States and other states, but a valuable survey 
of the constitutional relations between the several states of the United 
States under the ‘‘full faith and credit’’ clause of Article IV. 

High praise must be accorded to the diligence of the editors of this elabo- 
rate encyclopaedia, and the skill with which they have marshalled the con- 
tributions upon so wide a range of topics, and the care they have bestowed 
upon the details necessary to make the material presented readily available 
for reference. Each important topic is not only preceded by a bibliography 
and an analytical table of contents, but is followed by an index of names and 
subject-matter. Certain phases of the material must, of course, necessarily 
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change from year to year with the growth of our legal systems, but the great 
body of the material will remain for many years a permanent fund of infor- 
mation, while the changes can be followed, as the editors plan, through the 
issues of the associated Revue de Droit International Privé. 

C. G. Fenwick 


Responsabilité Internationale des Etats, a raison de Crimes ou de délits commis 
sur leur Territoire au Préjudice d’EKtrangers. Jacques Dumas. Paris, 
Recueil Sirey, 1930. pp. xvii, 477. Index. Fr. 54.50. 


M. Dumas begins where most writers on the subject of the responsibility 
of states leave off. On the title page his purpose is described as an “essai sur 
l’évolution qui conduit du droit pénal international au droit international pénal.” 
He is not satisfied with the statement that international law knows no crimes 
nor penalties; and that the only reparation obtainable from a sovereign state 
is pecuniary damages. Sovereignty, he thinks, is not a denegation of, but a 
prerequisite for, responsibility; and the claim to sovereignty should lead to an 
extension of liability to cover international crimes, such as those stated in the 
Hague Convention concerning the laws of war, Article 227 et seq. of the 
Treaty of Versailles, aggressive war, and many less important matters. 
From this point of view, the type of case selected for consideration is that of 
the explosion of the Maine, the assassination at Serajevo, the murder of 
General Tellini, or the Lotus, rather than the cases ordinarily studied under 
this title. 

However, the greater part of the book is devoted to the position of the 
injured alien and the remedies open to him. It is, unfortunately, impossible 
within the brief space assigned for this review to present the interesting argu- 
ments advanced by M. Dumas. It can only be said that they arouse sympa- 
thetic consideration, even though they may seem radical and impracticable 
to those who are firmly grounded upon exclusive territorial jurisdiction. To 
these, it may be interjected, an investigation of the extent to which that 
theory is crumbling might prove surprising. Certainly, when an interna- 
tional criminal court is seriously proposed in the Committee of Jurists which 
created the Permanent Court of International Justice; when such bodies as 
the International Law Association, the Institut de Droit International, or the 
Interparliamentary Union, take up the problem for study; when numerous 
books and articles appear, and an Association International de Droit Pénal is 
formed; and when such men as Politis, Strisower, or Travers can be cited in 
support of the movement, it must be said that the movement to build up an 
international criminal jurisdiction deserves more study than it has received 
in the United States. 

This reviewer sympathizes heartily with the desire of the author to give to 
the individual better international protection for his rights, relieving him 
from subjection either to his own state or to the courts of the delinquent 
state; nor has he found any satisfactory reason for failing to impose penalties 
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upon states violators of international law. M. Dumas gives us a more 
plausible and familiar approach to the problem of international criminal 
jurisdiction, through state responsibility, than the more theoretical studies 
of others. The book deserves to be studied, whether or not it leads to agree- 


ment with the author’s views. 
CLYDE EAGLETON 


La Juridiction de la Cour Permanente de Justice Internationale dans le Sys- 
téme des Mandats. By Nathan Feinberg. Paris: Rousseau & Cie, 1930. 
pp. 238. Fr. 40. : 

In spite of the numerous studies of the mandate system, Mr. Feinberg has 
considered an aspect of it which heretofore has had comparatively little at- 
tention. As he points out, while there have been many studies of the man- 
date system and many studies of the Permanent Court of International 
Justice, there have been none devoted to the relation between the two. This 
study is based upon analysis of the documents, upon discussions in the com- 
missions which framed them and in the Council and the Mandates Com- 
mission since, upon writings of jurists, but particularly upon the various 
decisions of the court on the Mavrommatis case. 

Among the interesting questions discussed is that of the juristic nature of 
the mandate. Is it a treaty or, as Judge Moore suggested, a legislative act 
of the League Council? The different standards of interpretation which 
would result are dwelt upon, the author believing that the intention of the 
Council furnishes the key. Another important question is the nature of the 
interest which a member of the League must show in order to invoke the 
compromissory clause of the mandate against the mandatory. There can 
be no doubt but that the defence of rights to which the state’s national is 
entitled would be such an interest, but it also appears that every member of 
the League has an interest in the strict fulfillment of a mandate. Thus it is 
suggested that any member might cite a mandatory, Great Britain for exam- 
ple, before the court on the ground that it was not properly carrying out the 
mandate, the ‘national home” provision in the Palestine Mandate for in- 
stance. It would be for the court to decide whether the state proved the 
reality of its interest. 

There is also an interesting discussion as to whether, in case a state and a 
mandatory are both parties to the Optional Clause of the Court Statute, the 
mandatory could be brought before the court with respect to incidents oc- 
curring in a mandated territory but which did not involve the “application or 
interpretation of the mandate.” The author points out that the rule which 
excludes mandated territory from the scope of many treaties entered into by 
the mandatory state is not applicable to the Optional Clause. The latter 
does not, like many treaties, have reference to the territory of its parties, but 
to their legal disputes wherever arising (p. 218). 

Incidentally, such questions as the legal character of the League of Na- 
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tions (p. 93), the position of individuals in international law (p. 79), the posi- 
tion of the Jewish Agency in Palestine (p. 100), the legal nature of the 
mandated communities (p. 96), and the legal effect of Council resolutions 
(p. 192), are dealt with. The author handles all of these questions with 
acuteness and penetration. The book is an important contribution to the 
literature of the newer international law. 

Quincy WRIGHT 


Europe: The World’s Banker, 1870-1914. By Herbert Feis. With an 
introduction by Charles P. Howland. (Publications of the Council on 
Foreign Relations.) New Haven: Yale University Press, 1930. pp. 
xxiii, 469. $5.00. 

This study, published under the auspices of the Council on Foreign Rela- 
tions, is the first effort to bring within the covers of one volume a picture of 
the effect on international relations of one of the greatest forces at work 
during the past half century,—foreign investments. The book is divided 
into three sections: Part I surveys briefly the amount, nature and location 
of the investments of each of the Powers; Part II discusses the influence 
of the governments upon the investments; Part III points to the inter- 
national implications of the international movements of capital. The 
author restricts himself to a study of the investments of Great Britain, 
France, and Germany in Europe, Asia, and Northern Africa. 

This latest contribution of Mr. Feis appears to the reviewer of special 
significance when viewed from three angles. It is important historically for 
an understanding of pre-war diplomacy and the war guilt controversy. It 
adds greatly to that interpretation which urges the importance of economic 
forces in causing the World War, and thus aids materially in the under- 
standing of some of the undercurrents of pre-war alliances and diplomacy. 
Further, it shows the significance of the distribution of foreign investments 
among the population of the investing countries, and consequently the 
distribution of the “stakes of diplomacy”? among those in whose name the 
foreign policy of each country was conducted. Especially was this the case 
in France, where the small investor was a holder of Russian bonds and 
where, therefore, a friendly attitude on the part of the French Government 
toward Russia was likely to be sanctioned, if not demanded, by a large 
proportion of the population. In a sense, therefore, we have here an aspect 
of popular control of foreign policy. Finally, because of the potential force 
of foreign investments for good or evil in international relations, it is appar- 
ent that before long a new international attitude, or possibly control, must 
be developed in the place of the purely national. 

The author has drawn freely on the available pre-war documents and 
memoirs, as well as on the scant interpretive literature thus far available. 
The few who have worked in detail in the field of government control of 
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investments realize the difficulty of research therein, and will welcome this 


first comprehensive summary of the problem in hand. 
WaLTER H. C. Laves 


A Collection of Nationality Laws of Various Countries: As Contained in Con- 
stitutions, Statutes and Treaties. Edited by Richard W. Flournoy, Jr., 
and Manley O. Hudson. (Publication of the Carnegie Endowment for 
International Peace, Division of International Law.) New York: Oxford 
University Press, 1929. pp. xxiii, 776. Analytical index. $4.00. 

The preparation of collections of nationality texts of the various countries 
of the world is not an innovation. The British Commission on Naturaliza- 
tion and Allegiance appointed in 1868 submitted with its report a voluminous 
appendix containing material from the nationality laws of Great Britain and 
her colonies, the United States of America and other states. (Foreign Rela- 
tions of the United States, 1873-1874, Vol. 2, pp. 1232 ff.) Likewise, the 
Citizenship Board appointed by Secretary Root in 1906, with its experienced 
membership of James Brown Scott, David Jayne Hill and Gaillard Hunt, 
submitted as one of the appendices of its authoritative report upon the 
subjects of citizenship of the United States, expatriation, and protection 
abroad, the laws of over sixty foreign countries, colonies and possessions. 
(Document No. 326, House of Representatives, 59th Congress, 2nd Session.) 
A number of unofficial publications have also contained such nationality 
texts or condensations of them in more or less complete form. Among these 
are the works on Nationality by Cockburn (1869), De Folleville (1880), 
Cogordan (1890), De Lapradelle (1893), Webster (1895), Lehr (1909), 
Zeballos (1914-1919), and Magnus (1926). The texts of nationality laws 
and treaties will also be found in such journals as Clunet’s. 

But since the Citizenship Board’s Report of 1906 and the issuance of most 
of the other publications mentioned, there has been a substantial change in 
the character of some of the nationality laws, together with a flood of new 
legislation. The very difficult task of bringing together and preparing the 
current nationality laws and treaties with the object of aiding the work of 
the First Conference on the Codification of International Law at The Hague, 
1930, was undertaken in connection with the work of the Research in Inter- 
national Law, under the auspices of the faculty of the Harvard Law School. 
The officers of the Research were actively assisted by an advisory committee 
of eminent authorities in the field of international law and relations. This 
material was prepared in connection with a draft convention on the law of 
nationality,! and was made available to the entire membership of the Codifi- 
cation Conference. 

The result of these labors, the Collection of Nationality Laws of the Vari- 
ous Countries, edited by Richard W. Flournoy, Jr., Assistant Solicitor, De- 


1 The draft convention on nationality and supplementary material were reprinted in a 
Special Supplement to this Journal, Vol. 23 (April, 1929). 
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partment of State, and Manley O. Hudson, Bemis Professor of International 
Law, Harvard Law School, and published in English, is a crowning achieve- 
ment in this field. The editors are unusually fitted for such an undertaking. 
Mr. Flournoy has for many years been an expert adviser of the State Depart- 
ment on nationality questions, dealing at first hand with the most vexing of 
such problems from the international standpoint. He was selected to be 
the Reporter on Nationality for the Harvard Research. Professor Hud- 
son has served as legal adviser to the League of Nations for several years 
and is Director of this Research. Both participated in the Codification 
Conference. 

This collection contains in Part I the nationality provisions in constitu- 
tions and statutes of some 87 states, colonial and insular possessions and 
mandated territories. The material for each main political division is 
usually preceded by an editors’ note containing a short historical summary 
of the legislation of the state, with a valuable bibliography and parallel 
citations to the text material and comments thereon in the technical journals. 
Part II consists of the texts of provisions in treaties, conventions and other 
agreements concerning nationality and military service, subdivided to in- 
clude twelve multipartite agreements in one group and 54 bipartite ones in 
the other. The material is alphabetically and chronologically arranged. 
An excellent selected bibliography, divided subtopically, while not intended 
to be exhaustive, is suggestive. The table of contents is clearly prepared 
and helpfully arranged and the analytical index is exhaustive. The type is 
large and the format pleasing. Especial value is attached to this publication 
because the texts and translations are mainly from official sources. The 
Secretary of State of the United States and other officials of the State De- 
partment assisted the editors by permitting the use of material and other 
facilities in that department. 

Nationality problems have become of increasing importance. This collec- 
tion will, therefore, be of inestimable value to jurists, legislators and admin- 
istrative officers of the governments throughout the world, and to practi- 
tioners in this field. It should also be of great service to future international 
conferences which may be called for the purpose of eliminating the incon- 
veniences resulting from nationality conflicts. This compilation and the 
draft convention on nationality, with the comment on the latter and the 
accompanying analyses of the nationality laws of the various countries,” un- 
doubtedly form together the most important and scholarly treatment avail- 
able of this special subject. 

Henry B. Hazarp 
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The United States of Europe. By Edouard Herriot. Translated by Regi- 
nald J. Dingle. New York: The Viking Press, 1930. pp. vi, 330. Index. 
$3.50. 

In October, 1930, a treatise on the European Federal Union, by Edouard 
Herriot, was published in Paris under the title of Europe. Simultaneously, 
German, British and American editions appeared. The American edition, 
which bears the caption of The United States of Europe, presents a satisfac- 
tory translation of the original text. 

Any work by Herriot dealing with the European Federal Union is destined 
to receive wide attention; his lectures on this subject in Berlin during the 
latter part of the year 1929 were extensively quoted in the press. The book 
under review is an enthusiastic appeal for a European Union as vaguely out- 
lined in the Briand Memorandum of May 17, 1930, presented with a literary 
vivacity, and rampant with shrewd political and economic reflections. The 
reader does not lose sight of the fact that the author is a practical man, a suc- 
cessful politician, mayor of Lyons for the last 25 years, a member of the 
Chamber of Deputies, a leader of the Radical Socialist Party, at various 
times a minister of public works, of foreign affairs, and of education, a pre- 
mier of France in 1924-1925, and the great liberal who, in concert with Ram- 
say MacDonald, initiated the solution of the problem of German reparations 
and offered a new League policy for security and disarmament, while at the 
same time he is a scholar, a master of Greek and French literature, and a 
former professor of higher rhetoric at the Lycée of Lyons. His United States 
of Europe possesses the strength and weakness of his personality. Although 
imagination and literary brilliance cannot compensate for a lack of training 
in the theory of statistics, economics and political science, the statesman who 
values scientific method will often present a more convincing argument than 
the logical pedantic. 

In general, the book constitutes a commentary on the Briand Memoran- 
dum and the replies by the various governments. Herriot introduces the 
problem with several chapters on the relative economic and political decline 
of Europe, the forerunners in the attempt to construct a European union, and 
a general review of the reaction of public opinion toward the Briand project. 
In discussing the objects of the union, considerable attention is paid to the 
problem of customs barriers and the failure of the recent attempt of Euro- 
pean States to affect a general reduction of tariff walls. The influence of 
cartels and international agreements curtailing production and markets is 
examined at length. Attention is devoted to the relation of the proposed 
European union to the existing economic machinery, including roads, travel, 
postage, telegraphs and telephones, wireless and electro-technique. Suc- 
ceeding chapters discuss international finance, labor and public health, and 
intellectual codperation. The chapter on the mechanics of the proposed 
union, like the Memorandum itself, is vague and general, although it holds 
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the thesis that the organization must be ‘‘a union of States, not a unity in 
which the sovereignties would be swallowed up”’ (p. 278). 

The characteristic traits of the author are conspicuous in his discussion of 
the important topic of sovereignty. On one page he apparently approves 
the pronouncement of the Briand Memorandum that in no degree shall the 
institution of the federal European bond affect the sovereign rights of the 
member States (p. 257). But, on a following page, he agrees with the Bar- 
thélémy report and asserts: ‘‘ As soon as society comes into being, individual 
right is modified. Certainly European federation could not promise to leave 
each State its absolute sovereignty.”’ Herriot, however, is not slow to ex- 
hibit his appreciation for scientific method by indicating that after all we 
must not forget that sovereignty, like individual liberty and property, is a 
product of evolution and that the history of progress is a story of readjust- 
ment to meet new conditions. ‘If a European federation were duly consti- 
tuted, experience would reveal the necessity of a new law.”’ The statesman’s 
grip on realities is shown in his discussion of existing international cartels 
(29 being described) and the recent endeavors of certain European States to 
secure a tariff truce. The former subject serves to illustrate the fact that 
citizens within the respective States are uniting in international undertakings 
which impose restrictions on individual capacity, and the latter illustrates 
the present attempts on the part of States to reach economic adjustments 
which in their turn entail the surrender of freedom of action. 

The text is accompanied with foot-notes which refer to the considerable 
literature on the subject, including numerous documents of the League of 
Nations, governmental reports, and economic, political and geographical 
treatises. The book itself is a valuable document, a semi-popular and bril- 
liant appeal by a politician who has many attributes of scholarship as well as 
statesmanship. 

KENNETH COLEGROVE 


Lehrbuch des Vélkerrechts. By Alexander Hold-Ferneck. Erster Teil. 
Leipzig: Felix Meiner, 1930. pp. viii, 257. Rm. 7.80. 


This is the first volume of what is intended as a two volume work. It 
deals entirely with the external aspects of international law, as distinct from 
the content thereof, although portions of the substantive law are necessarily 
included. Under the title ‘‘ Nature and Foundations of International Law” 
the author proceeds to discuss the proper method of studying the subject, 
the origin of international law, other international norms, the nature of the 
state and its relation to national law, the so-called fundamental rights of 
states (sogenannten), recognition, sources of international law, and the sub- 
jects or persons of international law. The second volume is to contain ‘‘the 
law of peace and the law of war and neutrality.” 

The author is a man of both scientific or academic training and much 
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practical experience in national and international affairs. His treatment 
of his subject matter both reflects these somewhat divergent viewpoints 
and challenges the reader’s judgment at many points. International 
law is to be conceived strictly, he believes, and confined to the very few 
binding rules which actually exist beneath the clouds of rhetoric and philos- 
ophy with which they have been veiled. On the other hand, the relations 
between law and ethics, economics, politics, history, ethnology, etc., of 
state life are to be emphasized. The result is a highly personal and stimulat- 
ing introduction to the subject of international law, though not necessarily 
a definitive one. It will be interesting to see whether the second volume 
manifests greater precision and certainty. 
B. POTTER 


Handbuch des Internationalen Finanzrechts. By Gustav Lippert. Zweite, 
neubearbeitete und vermehrte Auflage. Vienna: Oesterreichische Staats- 
druckerei, 1928. pp. liv, 1276. Bibliography. Index. 86s. 

This manual or handbook concerning the laws governing international 
finance is the second edition of a book of similar title published by Dr. 
Lippert in 1912. The second edition, which brings the treatise to 1927, 
and therefore includes the changes and new factors brought about by the 
World War, should receive an equal if not greater welcome than did the first 
edition. 

The subject of this treatise is those national and international prescrip- 
tions which regulate international financial relations. Private agreements 
of industries, banks, or business concerns are not included within the scope 
of the book, although the author clearly perceives that these may eventually 
give rise to legal control. 

In view of the comprehensive nature of this work, it may be well to note 
that the chapters deal especially with the following general subjects: the 
theory of law affecting international finance (and this notably concludes 
with an exposition of the status of this type of law in Soviet Russia) ; the 
nature of legal regulations and their administration; the underlying prin- 
ciples of laws regulating international finance, such as territorial sovereignty, 
equality of states, reciprocity, most-favored-nation treatment, extraterritori- 
ality, etc.; national and international sovereignty in the regulation of finan- 
cial relations, under which the author discusses domestic control, interna- 
tional control, as in the case of rivers and canals, control in occupied terri- 
tories (special attention being given to the Saar and Ruhr), the effect of 
change of sovereignty; the law and nature of treaties and their sanctions; 
customs unions; the international law of taxation, with special attention 
to tariffs and import, export and transit prohibitions; double taxation and 
its national and international regulation; public finance in federal states; 
international law pertaining to money and exchange (again with special 
emphasis on the post-World War period) ; the law of international indebted- 
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ness; foreign financial control in debtor states, as in Turkey, Greece, and 
Egypt before the war, and as in Central Europe in the post-World War 
period. 

While the magnitude of the problem undertaken is apparent, it is well to 
note that the value of the book depends in large part on the fact that the 
method employed is clearly inductive. It is true that in many instances the 
author theorizes or expresses personal wishes as to what ought to be, but 
generally the conclusions reached are carefully supported by innumerable 
citations of the laws involved. For example, the chapter on public finance 
in federal states goes into detailed references to the constitutional and statu- 
tory laws of the United States, Germany, Austria-Hungary, Canada, 
Switzerland, Brazil, South Africa, etc. This makes the manual a valuable 
reference book. 

It should not be expected, however, that the student of international 
finance will find a complete exposition on all the subjects discussed, even in 
so large a work as this. Thus the discussion of government control of the 
Bourse merely presents the problem. Little mention is made of the actual 
instances of control or their political implications, though many of the cases 
known today were accomplished under appeal to the law. Nor is the 
bibliography on this subject as complete as many might desire. 

Perhaps in the effort to bring the earlier edition up to date, the author has 
laid too much emphasis on some of the post-war situations in Central 
Europe which are likely to be of less permanence than the book and which 
might, therefore, have been treated in less space. I refer in particular to the 
discussion of reparations (pp. 466-527) and of the Rhineland occupation 
(pp. 147-198). 

Dr. Lippert’s contribution in attempting to bring within one volume 
the laws, national and international, concerning finance cannot be over- 
estimated, in view of the ever-increasing significance of finance in interna- 
tional relations and the consequent legal problems which result. Students 
of international law, public finance, and world commerce, especially in the 
United States, where this subject has not received much attention, will 
find here a veritable mine of information. 

H. C. LAves 


A Structural View of the Conference as an Organ of International Coéperation. 
(An Examination Emphasizing Post-War Practice as Shown in the 
Organization of Some Typical Conferences.) By Mildred Moulton, 
Ph.D. N.p., 1930. Pp. x, 118. 

The cover-title of this little volume is The Technique of International 
Conferences, and the text considers only the special features of convocation, 
agenda and organization and procedure (as relating to personnel, states, 
voting and ratification of results). Ten conferences are considered in these 
aspects. The Paris Peace Conference, here identified as of Versailles, is 


182 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


taken as representative of meetings ending war; and nine conferences in 
time of peace. Each of these is selected as being typical of a class, the Lon- 
don Naval Conference of 1908-09 being identified as on legal questions, the 
Washington Conference of 1921-22 as nonperiodic political, the Labor 
Conference as periodic on social questions, etc. 

All who are aware of what Dr. Moulton calls “‘the Phenomenon, Con- 
ference,’’ must welcome any fresh effort to summarize the facts and to 
penetrate to the inner meaning of multilateral international action. The 
present study does not demonstrate that there is anything particularly 
significant in the conference aspects examined, except that it is better to 
have such gatherings prepared and conducted by international machinery 
than otherwise. It would scarcely be different if some of the less obvious 
features had been included. The “equality of states” is treated as a naked, 
rigid rule, for example, which leads to the implication that the London Naval 
Conference to determine rules of maritime warfare for application by an 
international prize court was a derogation or avoidance of principle. Even 
Ruy Barbosa, the high priest of absolute ‘‘equality”’ in 1907, recognized that 
the prize court concerned only certain states. 

In studying technique quantitative evidence is desirable. Conferences are 
held because states perceive an advantage or necessity in effecting multi- 
lateral agreement. They may fall into classes of subject-matter or origin, 
but such division is an academic convenience more than a practical distinc- 
tion. The ten conferences studied were all first efforts to handle a given kind 
of subject matter. The reviewer can not avoid the impression that rela- 
tively more light would have been thrown on technique if its development in 
conference series had been pursued. Only the first sessions of the Labor 
Conference, the Conference on Communications and Transit and the 
Preparatory Commission for the Disarmament Conference are dealt with. 
If their subsequent sessions had been examined, some interesting conclusions 


from experience could have been divulged. 
Denys P. MYrErs 


Maritime Trade in War. Lectures on the Freedom of the Seas. By Lord 
Eustace Percy. New Haven: Yale University Press, 1930. pp. viii, 114. 
$2.00. 

Lord Percy expresses regret that the freedom of the seas has in recent 
years become a subject of controversy, but having become such, the only 
way ‘“‘to lay the ghost is to face it and exorcise it.’”’ Modestly affirming 
that his lectures deal only “‘superficially’’ with a great question, he dis- 
cusses frankly and in a spirit which the writer believes to be remarkably 
fair and judicial, the present situation, and proposes certain solutions which 
in his opinion will improve matters. The principal controversies to which 
the freedom of the seas gives rise, he points out, relate to the exercise by 
belligerents of the right to interfere with neutral trade through blockade 
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and contraband measures. The law of blockade as interpreted by neutrals 
during the World War, he says, is in a very unsatisfactory state because the 
right of blockade can be effectively exercised only against insular Powers. 
As thus interpreted, it operates unequally and with gross unfairness as 
between insular and continental states, since the latter may receive supplies 
from over-seas countries through adjacent neutral ports which cannot be 
blockaded. For Great Britain, therefore, the weapon of blockade is more of 
a liability than an asset. The law of contraband is also in an unsatisfactory 
state. This is especially true of the rules of the Declaration of London, 
which attempted to construct an immutable “free list,’ most of the articles 
on which are in fact contraband, and which endeavored to distinguish be- 
tween absolute and conditional contraband — a distinction which under 
existing conditions is illogical and arbitrary. 

In view of the present uncertainty of the law and the inequalities which it 
produces, the time has arrived, he says, when we should make a “‘fresh start” 
and endeavor to reach an agreement relative to the freedom of the seas which 
will be based on logic, reason and equality. This should be done, not 
through the agency of a ‘‘full dress” conference, but through the negotiation 
of a “declaratory treaty’? between Great Britain and the United States, 
after a careful study of the question by experts. The treaty should be 
based on the assumption that neither party during the next ten years is 
likely to be called upon to exercise its sea power against trade in such a way 
as to oblige the other to have recourse to forcible countermeasures. This 
agreement should recognize the futility of the distinction between absolute 
and conditional contraband, and it should recognize also the applicability 
of the doctrine of continuous voyage to the carriage of every sort of contra- 
band without distinction, and even to blockade operations. Neutral states 
on their part should undertake the task of endeavoring to see that their 
nationals engage only in trade with belligerents which is bona fide and free 
from suspicion. They should accordingly refuse their protection to citizens 
who are engaging in illicit contraband trade. This would relieve in large 
measure their trade from interference on the part of belligerents, and remove 
two-thirds of the sources of controversy between belligerents and neutrals 
arising out of contraband trade. 

Finally, the new international law should recognize the distinction be- 
tween just and unjust wars, and consequently between the rights of a bel- 
ligerent who is waging the one and the belligerent who is fighting for other 
purposes than self-defence. To this end it should lay down the principle 
that a party who is willing to submit his claims to judicial determination shall 
have wider rights as a belligerent than the party who refuses to do so. 
Incidentally, he thinks that the United States in protesting against certain 
British measures during the World War when it was a neutral, and in 
subsequently “accepting the position of an accomplice”’ in codperating with 
Great Britain in the enforcement of these or analogous measures, is charge- 
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able with inconsistency. He also reproaches us mildly for adopting an 
attitude toward the freedom of the seas which would best suit our own 
interests, and for an indisposition “to consider the kind of freedom which 
will be fair and equally beneficial as between all nations.’”” Many Americans 
will of course retort that this reproach might be applied with more justifica- 
tion to the activities of Great Britain. However this may be, Lord Percy’s 
analysis of the present situation and his proposed solutions constitute a 
very interesting contribution to the recent literature of a controversy which 
it is to be hoped may soon reach a happy and honorable settlement. 
JAMES WILFORD GARNER 


Le Congrés de Westphalie. Ses Negociations et ses Résultats au point de vue 
de l’ Histoire du Droit des Gens. By Andrea Rapisardi Mirabelli. Leyden: 
E. J. Brill, 1929. pp. ii, 120. Index. 

It is a commonplace, in textbooks of international law and in histories 
of diplomacy, to describe the Congress of Westphalia as the first of the great 
international conferences and a remarkable step in the development of inter- 
national law. The dissertation, herewith reviewed, written by a professor 
of law of the University of Sienna, is an attempt to depict the significance 
of the congress in the evolution of international law. In the beginning, the 
author does well to point out the error in the frequently expressed view that 
from the Peace of Westphalia sprang spontaneously, ex novo, the new status 
of modern Europe. On the contrary, the results of Westphalia were only 
possible because of a profound change in political thought, a change which 
preceded the congress. 

The dissertation correctly asserts that the congress marks the end of 
the mediaeval conception of the Holy Roman Empire, the affirmation of the 
German Reformation, the establishment of the modern state as a territorial 
and sovereign power, and the beginnings of a new international system or 
society of states. Half of the dissertation is devoted to an examination of 
the political thought of the age expressive of the above-mentioned concepts. 
The latter half is devoted to a study of the evidence of these tendencies in the 
negotiations of Miinster and Osnabriick. Under this heading the author 
discusses the conflict of the ambassadors over precedence, the dissolution of 
the Empire as achieved through the jus territoriale now exercised by every 
state, the welcome extended to the Swiss Confederation into the family 
of nations, and the international provisions for commerce and free naviga- 
tion. This part of the dissertation is somewhat disappointing in its brevity 
and lack of careful distinctions. A study of the work of American scholars 
in this field might have eliminated, for instance, such mistakes as the oft- 
reiterated assumption that the Peace of Westphalia was based upon the 
theory of the complete equality of states. Professor Edwin DeWitt Dickin- 
son, in his Equality of States in International Law (1920), has shown that 
neither tte Empire nor its member states were the equals of their neighbors 
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in the society of nations; Article VIII of the Treaty of Osnabriick, and the 
corresponding article in the Treaty of Miinster, limited the international 
capacity of the Empire and its component parts. The error of asserting 
that the Peace of Westphalia established equality of states in a family of 
nations has been too often repeated to be readily corrected, and it is to be 
regretted that the same illusion is found in the dissertation under review. 
In other respects the dissertation gives an admirable and well-balanced 
presentation of the contributions made by the Congress of Westphalia to the 
development of international law. 
KENNETH COLEGROVE 


The Indian States, Their Status, Rights and Obligations. By Sirdar D. K. 

Sen, London: Sweet & Maxwell, 1930. pp. xii, 234. 10s. 

This small volume contains eight chapters dealing with the status of 
Indian States, in each of which the author, with considerable logic, if some- 
what vehemently, at times, portrays the position and legal rights of the 
various classes of States within the confines of the Indian Peninsula. The 
author discusses frankly what jurisdictional powers were left to the particu- 
lar States under their treaties with the East India Company; elaborating this 
with appendices giving the rights and positions of certain more prominent 
States (Bihar and Orissa, the Simla Hill States, pp. 185-193), to which he 
adds some penetrating remarks upon the relation of the Imperial Crown to 
these States. 

Students of the history of Oriental States are acquainted with the peculiar 
legal position of the States, divided generally into three classes. The Pro- 
tected; Protected and Guaranteed; Vassal States. The protected and guar- 
anteed States are not quite the same as the mediatized and guaranteed 
States of Europe. The protected are those which have obtained promises of 
protection, military and diplomatic, from Britain. The second group 
Britain is obliged by agreements to protect. 

The position here disclosed raises the question of sovereignty. The native 
Indian opinion set out in the volume frequently seems unable to grasp the 
international law view of complete sovereignty. So also does the Indian 
Government, as on page 143 the author asserts that in 1925 the Government 
of India informed the League of Nations, after signing the Dangerous Drug 
Convention, that they could not enforce it on the Indian States, as it would 
violate treaties with those States; hence the consent of the Indian States 
appears requisite to make such agreements binding on them. ‘There is no 
index, and a good map of the territorial limits of the many classes of States 
within India would have much improved the utility of this otherwise argu- 
mentative and documented volume, which should direct public attention to 
the element of vagueness surrounding the exact character, rights, and obliga- 
tions of Indian States to the British Crown and other States. 

Boyp CARPENTER 
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Social Psychology of International Conduct. By George Malcolm Stratton. 
New York: D. Appleton & Co., 1929. pp. x, 387. Index. $3.00. 


This is a fresh and interesting contribution to the cause of peace from the 
pen of an eminent psychologist. The book is divided into three parts, 
(1) Preparation for International Behavior; (2) Conduct of Nations To- 
ward One Another; and (3) The Advancement of International Conduct. 
Part I is the most usefui portion. The author there adverts to the essential 
likeness in the minds of different races and to the absence of evidence that 
racial prejudice is innate. Such prejudice he declares to be ‘‘a passing out- 
come of a need of defense, an attitude of emotional guardedness of race to- 
ward race, because races are still dangerous to one another.” He believes it 
to be ‘‘a response not inborn, but continued by tradition and by the fresh 
impressions from harm received” (pp. 58-59). He declares that the main 
problem to be solved in the world at large is, therefore, not that of racial 
antipathy but of national antipathy. The author defines a nation as ‘‘a 
great body of men politically organized, politically functioning, possessed of 
independent government” (p. 69). This definition of an entity, which the 
author seemingly regards as the equivalent of a State, will of course, be 
challenged as inadequate by the international lawyer. The statement “‘ were 
America to annex the Philippines, these Islands and the United States might 
come under one government, but they would with extreme difficulty become 
one nation” (p. 77 also p. 137), reveals confusion of thought or ineptness of 
expression. 

Some of the author’s conclusions of fact are worth noting, because they 
are not always appreciated. He declares on page 120 that ‘‘most of the 
countries that longest have been free from rebellion or revolution have longest 
been free also from foreign war with civilized peoples; while nearly all of the 
countries which have had no such foreign wars in the last hundred years are 
among those that for nearly or quite a century have had no rebellion or revo- 
lution,” and in this connection he adverts to Holland, Norway, Sweden, 
and Switzerland. 

The author affirms that the major desire of States is for more power and 
for security through power, and that increase of population is earnestly de- 
sired as an element of power, although entailing heavy burdens for its preser- 
vation and maintenance, as by acquisition of new territory. He would en- 
deavor to weaken the desire for excessive population by encouraging common 
reliance on common means of security rather than on the individual right of 
the individual State (pp. 151-152). In an illuminating chapter (XIV) on 
Attitudes Connected with Commerce, the author concludes that ‘“‘the 
plain facts thus plow through the root of the belief widely accepted, that 
commercial rivalry is the inexorable breeder of international enmity” 
(p. 167). The author is hardly at his best when discussing international 
law (pp. 192-193 and 334). On page 184 Sackville-West is described as a 
“British Ambassador.” 
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Dr. Stratton is of opinion that warfare among civilized nations “‘is no 
mere persistence of something inborn, but is a product and instrument of 
governmental art” (p. 266). In Chapter XXIII he marshals the array of 
war’s psychological causes, and in Chapter XXIV he stresses the value of the 
existing society of nations as an instrument of peace. In the course of his 
discussion in Part III of the Advancement of International Conduct, the 
author deals with what he terms the constructive attitude toward the war 
problem, and emphasizes the importance of the political aim ‘‘to give to each 
nation a defense stronger than can be had by the nation warring single- 
handed, and stronger than by any usual war power alliance” (p. 339). The 
potentialities and reasonable uses of communal defense are thus deemed to be 
of utmost concern. 

Any fair-minded reader must profit from Dr. Stratton’s book. For the 
tired statesman seeking a tonic rather than a soporific, a perusal of the first 
fourteen chapters, pages 1-168, is specially recommended. 

CHARLES CHENEY 


Nationality within the British Commonwealth of Nations. By E. F. W. 
Gey van Pittius. London: P. 8. King & Son, 1930. pp.xvi,238. Index. 
10s. 


This study embodies a thesis presented to the University of London. 
It purports “‘to analyse critically British nationality in all its phases,”’ 
being based chiefly on the British Nationality and Status of Aliens Act of 
1914, unfortunately called the Imperial Nationality Act, and the legislation 
of British Dominions following that Act. Part I deals with Natural Born 
British Subjects; Part II with Acquisition and Loss of British Nationality 
Subsequent to Birth; and Part III with various topics, of which Dominion 
Nationality is the most interesting. The author did not take account of 
the work of the First Conference for the Codification of International Law 
of 1930, and the publication of the volume might have been delayed to enable 
him to do so. 

The analysis of British legislation is excellent, and the book fills an 
obvious need. The treatment of such controversial subjects as nationality 
of married women, dual nationality, and nationality of inhabitants of 
mandated territories, however, leaves something to be desired. Nor does 
the author seem to have dealt sufficiently with special problems of Dominion 
nationality, such as those dealt with by Walter Pollak, ‘The Eligibility of 
British Subjects as Judges of the Permanent Court of International Justice, ”’ 
this JouRNAL, Vol. 20, p. 714. The “common status” with which the re- 
cent Imperial Conference of 1930 dealt, has implications and consequences 
which deserve further study. At times the style is a bit unrestrained, for 
the author finds certain things ‘‘appalling”’ (p. 132) which seem rather to call 
for constructive suggestions. More attention might have been given to the 
laws of other countries, recently made available in a collection which is not 
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cited. Itis carefully pointed out that “this is not a treatise on international 
law,” but some phases of nationality carry one inevitably into that field, and 
perhaps a recognition of this would have increased the usefulness of the 


book. 
Man.tey O. Hupson 


The International Aspect of the Missionary Movement in China. By Chao- 
Kwang Wu. Baltimore: The Johns Hopkins Press, 1930. pp. xiii, 285. 
Index. $1.75. 

The book consists of four chapters and a conclusion. The chapters are 
devoted respectively to The Legal Rights of Missionaries, Control and Pro- 
tection of Missionaries, International Complications, and The Status of 
Missionaries and Their Political Influence. The author states his purpose to 
be to review the missionary movement in China as an important ‘‘interna- 
tional political issue,’ but he seems not to have made a thorough examina- 
tion of the many problems involved in the propagation of Christianity in 
China by foreigners. 

Dr. Wu’s book shows a lack of sufficient use of Chinese documents, com- 
mentaries and sources, is not carefully documented, and presents at the close 
no definite conclusions based upon an exhaustive treatment of original sub- 
ject-matter. The study overlooks certain important documents, such as the 
1894 Gerard Agreement which legalized the irregular clause in the French 
treaty of 1860. Many of the assertions and quotations should be supported 
by facts or references. The author tries to maintain that the most-favored- 
nation clause has never been used by one country to secure the application 
of privileges granted in other treaties to missionaries of other countries (pp. 
16, 31, 34), and a strange construction is placed upon the clause in the Ameri- 
can treaty of 1903 when he affirms that the right to reside in the interior was 
not conferred. It is, in fact, difficult to see how such an interpretation can 
be gained from the words: “ Missionary societies of the United States shall 
be permitted to rent and lease in perpetuity, as the property of such societies, 
buildings, or lands in all parts of the Empire for missionary purposes and, 
after the title deeds have been found in order and duly stamped by the local 
authorities, to erect such suitable buildings as may be required for carrying 
on their good work.”” No mention is made of the important question as to 
whether there may be a difference between the right to “‘lease in perpetuity” 
and the right to ‘‘ purchase.” 

Perhaps the most marked omission in the study is its failure to deal 
adequately with present-day developments. In view of the wealth of mate- 
rial available, it seems unfortunate that Mr. Wu did not examine the situa- 
tions which have developed since the war or since the Nationalists gained 


control. 
NorMAN J. PADELFORD 
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Lehrbuch des Vélkerrechts. By D. Anzilotti. Band I: Einfiihrung— 
Allgemeine Lehren. Berlin and Leipzig; Walter de Gruyter & Co., for 
the Institut fiir Auslindisches Offentliches Recht und Volkerrecht, 1929. 
pp. xii, 429. Rm. 19. 

The French translation of Part I of Dr. Anzilotti’s well known work on 
international law was published in 1929, and was reviewed here.! The 
present German translation was completed and published during the present 
year. When translations of the second volume are to be anticipated is not 
indicated 

The German translation differs little from the French. A detailed table 
of contents replaces the rather general table which had been taken over from 
the Italian. A rather detailed index has been added. And, in an appendix, 
Dr. Anzilotti discusses the position of the Holy See and the Vatican City 
under the new Lateran treaties. As he puts the matter in conclusion, he 
finds that the new legal position of the Papacy confirms the correctness of 
his views concerning the international position of the Holy See in the period 
prior to the Lateran compacts. The sovereignty and territorial status 
accorded to the Papacy, or recognized as residing in the Papacy, from 1929 
onwards, implies, according to the author, the absence of such qualities 
prior to that time. And this without prejudice to the international legal 
personality of the Papacy and its capacity, on one basis or another, to engage 
in diplomatic intercourse, either before or after 1929. 

It may be added that the translation seems very ably and even skillfully 
done; the German is even less complicated and ponderous, as a translation 
of the Italian, than it might be in an original composition. 

PiTMAN B. PotTer 


La Mer Territoriale. By Antonio Sdnchez de Bustamante y Sirvén. Trans- 
lated from the Spanish by Paul Goulé. Paris: Recueil Sirey, 1930. pp. 
304. Index. Fr. 50. 


The project of a convention in 55 articles suitable for reference by those, 
especially, who are interested in the Codification Conference at the Hague, 
is the culminating point of this book. Leading to it there is a summation 
of legislative and treaty provisions and of the jurisprudence of the subject 
as developed in treatises. Codification is then reviewed, that by individuals, 
that by the Institut de Droit International, the International Law Associa- 
tion, the International Law Association of Japan and the Harvard Law 
School Research, that by the Pan-American Union, and, so far as then 
developed, that by the League of Nations. The problem and solutions of 
it are presented in ten chapters, each closing with its own element or articles 
of a codification proposed by the author: conception and juridical nature, 
rights of the riparian state, the landward limit, bays, straits and islands, 


1 This JourNAL, Vol. 24, No. 1 (January, 1930), p. 189. 
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extent or zone, passage, jurisdiction of foreign ships, matters excluded from 
the author’s project, the general clauses and acceptance of the term mer 
territoriale. There are fourteen pages of bibliography, all but entirely 
limited to treatises and articles. No judicial opinions and almost no 
diplomatic negotiations contribute to this presentation. Its excellence is 
rather from the point de vue scientifique. Our distinguished author’s La Mer 
Territoriale will be much appreciated in the United States and England, as 


well as in the civil law countries. 
FRANK E. HINcKLEY 


The Problem of the Twentieth Century. By David Davies. London: 

Ernest Benn, Ltd., 1930. pp. xvii, 795. Index. 21s. 

In this book, President Davies, of the University College of Wales, has 
shown the risk to civilization of indifference to the development of inter- 
national security. While recognizing the value of international arbitral and 
judicial processes, he sees the struggle for state supremacy as a present 
possibility and maintains that the problem of the twentieth century is the 
international problem of devising a sanction which will be an acceptable 
workable substitute for war. As Dr. Davies finds the right use of force 
within the state in the exercise of the police function, so he would limit the 
international use of force to a similar police function. The international 
police force should, according to his proposed organization, (1) possess 
superiority of force, (2) not impair the efficiency of national police, (3) be 
maintained collectively, (4) have a unity of control, and (5) be comprehen- 
sive as to coercive agencies. Much attention is given to the practicability 
and advantages of the scheme, as well as to the relations of the major states 
to the working of the plan. While Dr. Davies admits that his proposed 
international police will not absolutely assure peace in the world, he does 
anticipate the development of a degree of international security comparable 
to that provided in a state by its national police and concurrently the 
gradual eradication of the war psychology which has long influenced na- 
tions. Several appendices contain supplementary material, even including 
President Roosevelt’s plan for an international police force, and a good index 


follow the more than 700 pages of text. 
G. G. W. 


Dollars for Bullets. By Harold Norman Denny. New York: The Dial 

Press, 1930. pp. xiv, 411. Index. $4.00. 

Mr. Denny has given, in this book, an understanding and fairly well- 
seasoned picture of the events which he, as correspondent of the New York 
Times, witnessed in Nicaragua in 1927 and 1928. He has quoted the im- 
portant documents extensively, and presented this period in a way that will 
be most acceptable to the records of the period. The book, however, is 4 
cross between a journalistic effort and an interpretation which fails because 
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the author seems to lack both a deep knowledge of events in Nicaragua 
before 1927 and a knowledge of other Latin American, even Central Ameri- 
can, countries. As continues too frequently in books on Latin America, 
the accents used on the proper names (and those omitted) present an aston- 
ishing conception of Spanish; the map of Nicaragua included in the volume 
curiously omits the important town of Leén, one of the two cities whose 
rivalries have made most of Nicaragua’s history. Mr. Denny allows himself 
to take free and frequent blows at the United States policy in Nicaragua, 
refers caustically to ‘‘the spokesman”’ of the White House, belittles, in the 
most approved journalistic form, the Mexican phase of the Sacasa revolu- 
tion, and in his closing chapter refers to the United States policy as ‘‘hypo- 
critical,’ an attitude which, unsupported with argument or instance, 
decidedly weakens the historical value of the book. The book remains, 
however, important for the student of present-day conditions and trends 
in Nicaragua, in spite of the fact that it cannot be accepted as a safe back- 
ground work for those unacquainted with other studies; Cumberland and 


Cox have not been displaced. + 
WALLACE THOMPSON 


Diritto Internazionale. Parte Prima: Diritto Internazionale Publico. By 
Giulio Diena. Milan, Genoa, Rome and Naples: Societd Anonima 
Editrice Dante Alighieri, 1930. pp. viii, 756. L. 40. 


This is the third edition of Professor Diena’s Treatise on Public Inter- 
national Law, originally published in 1908 and reviewed in this JouRNAL 
in April, 1910. The present edition is materially enlarged, the notes and 
references in particular being greatly augmented. The modifications and 
additions are for the most part those rendered necessary by the events of the 
World War and the years following it. Thus in Chapter I, ‘“‘Subjects of 
International Law,”’ we find a section dealing with the League of Nations, 
and another relating to the changed position of the Vatican under the agree- 
‘ment of 1929. In the succeeding chapter “‘Objects of International Law,”’ 
a new section is devoted to “‘International Mandates.’’ We may infer that 
in the author’s opinion the success of this device depends on its future 
development, rather than its achievement. The section on citizenship has 
been considerably augmented, with reference particularly to the problems 
arising out of the treaties ending the war and the transfer of allegiance of 
populations. Chapter V includes under new topics the subjects of pacific 
measures for settlement of controversies under the Covenant of the League 
of Nations, the Permanent Court of International Justice, and an extended 
discussion of the rights of private property in naval warfare under later 
practice. As a concise treatment of the subject, Professor Diena’s work 
deserves the highest praise. It is regrettable that recent years have rather 
added to his unsolved problems than diminished their number by supplying 


answers. 
JAMES BARCLAY 
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Das éffentlich-rechtliche Schiedsgericht in Oberitalien im XII und XIII 
Jahrhundert. By Dr. Siegfried Frey. Luzern: Eugen Haag, 1929. pp. 
xviii, 178. 

This is a scholarly study of source materials of the 12th and 13th centuries. 
It undertakes to portray the practice and development of the institution of 
arbitration among the city-states and communities of Upper Italy during 
that democratic period. The author has worked through the archives of 
Milan, Modena, Bologna, and other cities of Italy, as well as in the libraries 
of Italy and Switzerland, to disclose and systematically organize historical 
materials which in part have escaped the scholar and, at all events, are for 
the most part unknown to the student of international law. The author 
divides his work into five main chapters: (1) the procedural institutions in 
the Middle Ages in particular relation to municipal and other public corpora- 
tions; (2) conditions for the development of arbitration in northern Italy; 
(3) the church and arbitration, and the influence of one upon the other; (4) 
the compromis and its formulation; (5) the arbitral procedure. Modern 
arbitration has its forerunners in ancient Greece and in Middle Age Italy, 
and much of the modern development finds its prototype in the institutions 
the author discusses. Dr. Frey has given us a monograph of unquestionable 
importance. It is gratifying to note that he has been drawn into collabora- 
tion by John Bassett Moore in the preparation of that part of Judge Moore’s 
monumental work on International Adjudications which is to deal with the 


Middle Age development. 
E. M. B. 


Talleyrand (754-838). By G. Lacour-Gayet. Paris: Payot, 1930. pp. 

495. Index. F. 40. 

The second volume of M. Lacour-Gayet’s life of Talleyrand covers the 
fourteen years of the great diplomat’s association with Napoleon, ‘‘seven 
and a half years of favor, a little less than seven years of disaccord.” It 
may be added that both periods served the devious purposes of the Prince 
of Benevento, who had cultivated to a high degree the gentle art of making 
enemies at the right moment. From the viewpoint of the American 
student of diplomatic history, this compilation of references to Talleyrand 
in the memoirs of his contemporaries might be of greater interest had a little 
more of the critical spirit for which French scholarship is noted been 
exercised in quoting from these sources. The unsupported statement that 
the Treaty of Mortefontaine negotiated by Livingston ‘brought more than 
two million to the pocket of Talleyrand”’ is difficult to believe, especially 
after the precedent established at the time of the “‘X.Y.Z.”’ correspondence. 
There is certainly no trace of any such tribute in the archives of the Depart- 


ment of State. 
W. P. C. 
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The Little Entente. By Robert Machray. New York: Richard R. Smith, 
1930. pp. 394. Index. $4.00. 


With an alphabetical annotated bibliography, the texts of the 1922 trea- 
ties, and an index rather more than less useful, and with well-arranged sub- 
ject-matter, this book attracts commendation at the start. There are also 
supplied a small map of Central Europe (with Poland almost the same color 
as the Little Entente), and portraits of the ten statesmen most important in 
the Little Entente’s development. 

The story itself of the activities of the Little Entente from its formation to 
June 1, 1929, is based primarily upon M. Mousset’s La Petite Entente (Paris, 
1923), but Mr. Machray has used the standard material: Masaryk, Seton- 
Watson, Steed, Temperley and Benes, as well as various books and exposés 
on the other side, such as those published by the Hungarian Ministry of 
Foreign Affairs. He makes clear the limited field of the Little Entente’s 
objectives, the relations of Poland to the Little Entente, the actual influence 
of the Little Entente in bringing Central Europe back to stability, its spon- 
taneous and inevitable development, its actual attitude toward Anschluss, 
Magyar irredentism and legitimism, etc. 

The first three chapters indicate the real historicity of the Little Entente, 
including a rapid treatment of the clash of nationalities, the downfall of the 
Austro-Hungarian state and the emergence of the New Europe. Three more 
chapters reveal its special objects, and an equal number describe the influence 


of this ‘‘dreibund” in safeguarding the interests of Central Europe in the 
consolidation of the New Europe by friendly treaties and by codperation 
between its members and other states. 
Lack of space forbids calling attention to a few typographical errors or to a 
few statements that might arouse a suggestion of qualification. 
ARTHUR I. ANDREWS 


La Condition Juridique du Personnel Aérien. By Dr. Maurice Maschino. 
Paris: Per Orbem, 1930. pp. viii, 211. F. 40. 


The legal status of a new professional class is often precarious and lacks 
the protection accorded to older and more familiar occupations. The book 
attempts to define the status of the operating personnel of aircraft and to 
outline a legislative program adequate to protect the workers in a hazardous 
art, the development of which is considered necessary to the welfare of the 
state. The book contains chapters dealing with tests for licenses in the 
various classes, with labor legislation covering such matters as the contract 
and the conditions of service, with the status and the powers of the com- 
mander or pilot, with voluntary and compulsory insurance, and pensions. 
For the most part, the problems are those of domestic legislation, but the 
final chapter treats of the conflict of laws upon such subjects as the extra- 
territorial recognition of the status and powers of the personnel, and the 
proper law applicable to compensation in the event of accidents abroad. 
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The book ends with an earnest plea for international regulation. It is not 
the least contribution which aviation makes to law and to the human race, 
says the author, that it widens the field of customary thinking and obliges 


us to hope for a community more vast. 
A. K. &. 


Internationales Luftrecht. By Dr. Kurt Volkmann. Berlin: Ferd. 

Diimmlers Verlag, 1930. pp. 218. Index. M. 9.50. 

The author believes that the problems of international air law should not 
be determined by analogies to other means of transportation, but should be 
dealt with separately both as to peace and war. In his opinion, the art of 
aérial navigation has now demonstrated that such analogies are apt to be 
misleading if not directly false. The book is divided into the two parts 
Peace and War respectively, but the author maintains that the problems 
of both periods are closely related. Thus the draft of the commission of 
jurists which met at the Hague for the regulation of aircraft in time of war 
must be considered in connection with the International Air Navigation 
Convention of 1919. The work is less a handbook of existing air law than 
it is an indicator of the direction which legislation and treaty may reasonably 
be expected to take in view of the latest scientific experience in the art of 
flying. The author presents a strongly reasoned argument against the right 


of neutrals to supply belligerents with aircraft in time of war. 


The Swiss Federal Code of Obligations. Dr. Georg Wettstein, Zurich: 

Jaeques Zollman, 1928. pp. 400. 

This volume contains a translation in English, Spanish, and French of the 
Swiss Code of Obligations, which, with minor changes indicated in the text, 
has been adopted in Turkey. The three languages appear one after the 
other under each article. The Swiss Code of Obligations, which deals in a 
general way with contracts .nd torts and many special Jegal relations, was 
both the first and the last oi the Swiss federal efforts in codification. Pro- 
mulgated first in 1881, it was considerably altered by Professor Eugen Huber, 
after the completion of the Civil Code (in force 1912), to bring it into har- 
mony with that code. It is distinguished in the fact that it departs from the 
French, Spanish, Italian, and German models, which provide a separate code 
for commercial transactions; the Swiss Code combines both civil and com- 
mercial law. It finds its origin, however, in the Bluntschli civil code for 
Zurich (1853), in the general commercial code of 1861, and in the Dresden 
draft of the law of obligations of 1866. Dr. Wettstein presents no history or 
critique of the code, for which we must look to the works of Von Tuhr and 
other commentators, including Eugster’s historical monograph. The editor, 
with his collaborators, presents a simple translation of two parts of the Code 
of Obligations (to Art. 551). A third part (Arts. 552-880) is now in process 
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of revision in Switzerland. The translation is often very free, so that it is 
not always accurate; but the fact that the three languages appear in juxta- 
position will prevent serious misunderstanding. 


E. M. B. 
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REVIEW OF CURRENT PERIODICALS 


By CHARLES G. FENWICK 
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REVUE DE Droit INTERNATIONAL ET DE LEGISLATION CoMPAREE, 1930, 
No. 1. 


La Codification du Droit International et Interprovincial Privé en Pologne, 
by Count M. Rostworowski (pp. 1-61), presents a careful analysis of the two 
laws of August 2, 1926, dealing respectively with international and inter- 
provincial private law. The analysis is preceded by a survey of the three 
phases in the development of the conflict of laws, that of jurisprudence 
(theory and judicial decisions), that of legislation and that of international 
conventions. Particularly interesting and valuable is the explanation given 
by the author of the problems resulting from the partition of Poland and the 
necessity under which the new republic was of creating a single civil code and 
at the same time providing for the conflict of laws which had arisen from the 
intercourse of Poles across the political frontiers that divided them and from 
the new orientation which created a common national center of commerce 
(to be continued). Le droit international nouveau: l’avénement du Pacigérat 
positif, by Baron Descamps (pp. 62-89), supplements a study of the Pact of 
Paris and of the multilateral General Act of 1928 (Revue, 1929, p. 159 ff.) by 
an examination of two bilateral treaties of conciliation and arbitration, that 
between the United States and Belgium of March 20, 1929, and that between 
Belgium and Greece of June 25, 1929. The absence from the Pact of Paris 
of provision for the methods or institutions by which its pledge to seek a 
peaceful solution might be made effective left it organically incomplete. 
Hence it must be supplemented by agreements in accordance with which 
each dispute will be disposed of in the way which seems to the parties best 
suited to it, whether by conciliation, arbitration or judicial settlement. 
The two treaties in question are critically analyzed by the author and com- 
parison is made between their terms and the terms of the General Act of 
1928. Of the two, the Belgian-Greek treaty is regarded as better both in its 
technical construction and in its practical scope. L’affaire des zones franches 
de la Haute-Savoie et du pays de Gex, by W. Burckhardt (pp. 90-122), is a 
survey, by one of the counsel for the Swiss Government, of the “order” 
handed down on August 19, 1929, by the Permanent Court of International 
Justice in the case between France and Switzerland concerning the free 
zones of Upper Savoy and Gex. Unusually interesting aspects of the law of 
international treaties were raised in the case and are discussed by the author. 
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Les conventions internationales du travail, by E. Mahaim (pp. 123-146), 
continues a study dealing with the drafting and adoption of the labor con- 
ventions (Revue, 1929, p. 699 ff.), and examines separately the eight articles 
“of procedure” adopted in 1919 and recently under discussion with respect 
to their revision. Important legal questions, the author thinks, are raised 
by the Labor Organization, and its development will modify not only insti- 
tutions but legal principles as well. Le régime des eauz territoriales devant la 
codification, by A. Raestad (pp. 147-163), analyzes critically the conception 
of ‘‘sovereignty”’ as applied to the marginal sea in relation to the ‘bases of 
discussion”’ prepared for the Hague Conference of March, 1930, and points 
out the effect of a strict or a merely formal interpretation upon the right of 
innocent passage belonging to foreign vessels. La réglementation interna- 
tionale des questions de nationalité et la loi frangaise du 10 aoat 1927, by J. Van 
Houtte (pp. 164-189), examines article by article the new French law of 
nationality, pointing out the good features of the law in respect to general 
international law but showing that, taken as a whole, the law fails to meet 
the present international situation. L’acte général d’arbitrage, by Gallus 
(pp. 190-246), is an exhaustive study of the multilateral General Act adopted 
by the Ninth Assembly of the League of Nations, discussing the sources of the 
texts adopted and the general purpose of the system of pacific settlement (to 
be continued). 

Ibid., No. 2. La généralisation de la protection internationale des droits 
d’homme, by A. Mandelstam (pp. 297-325), sets forth in this first installment 
the present “ positive law” relating to the protection of minorities and in gen- 
eral of individuals or groups against their governments. The provisions of 
the peace treaties were regional in character rather than general, applying 
only to particular Powers and omitting, notably, Russia, Armenia, and 
Mexico. Because of this one-sided and limited protection, there has been a 
movement to make the protective provisions part of general international 
law by extending them to all states (to be continued). Unité d’Etat et 
revendications minoritaires, by C. De Visscher (pp. 326-361), points out the 
great difficulties inherent in the minorities problem from the point of view 
both of the internal organization of the state and of the sovereignty of the 
state in relation to the control exercised by the League of Nations. In both 
cases an equilibrium must be sought, by which the particular minority may 
be able to develop its own special culture without destroying the unity of the 
state and, on the other hand, the state itself may exercise its functions of self- 
government and yet permit the League to maintain its necessary direct 
contact with the groups under its protection. La Compétence de l’organisa- 
tion du travail en matiére agricole, by C. A. Reuterskjold (pp. 361-375), 
comments upon the effects of the advisory opinion of the Permanent Court 
of International Justice that the jurisdiction of the International Labor Or- 
ganization extends to agricultural laborers, and shows the bearing of the dis- 
tinction between ‘‘natural”’’ and industrialized agriculture. La Codification 
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du Droit international et interprovincial privé en Pologne, by Count M. 
Rostworowski (pp. 376-411), continues from the preceding number of the 
Revue and gives detailed consideration to the law of marriage and divorce 
(to be continued). L’acte général de l’arbitrage, by Gallus (pp. 412-472), 
continues the detailed analysis begun in the preceding number of the Revue. 
Les litiges entre Etats et particuliers devant la Cour internationale de la Haye. 
Les arréts 14 et 15, by C. G. Tenekidés (pp. 473-493), points out that, while 
the jurisdiction of the court is limited to disputes between states, yet the two 
opinions indicate the extension of the jurisdiction of the court into affairs of 
private law and suggest the possible creation of a special international tri- 
bunal to deal with disputes between individual citizens and states. Le 
probléme de la souveraineté des Etats et le Droit international, by H. Van 
Zanten (pp. 494-527), calls attention to the presence in international law 
of a number of terms the definition of which has not been generally agreed 
upon, and surveys the conceptions of “sovereignty” held by a number of 
modern writers, concluding with a definition of the author’s showing the sub- 
ordination of sovereignty to international law. 

Ibid., No. 3. Quelques observations sur la Conférence de codification, by 
H.-A. Rolin (pp. 581-599), offers for consideration the fruit of discussions 
among the delegates at The Hague seeking to explain the partial failure of 
the conference, and concludes in a tentative way that codification “‘in the 
declaratory form” is neither desirable nor attainable, that multipartite 
(collective) codification conventions must be adjusted to existing conditions 
and to bilateral treaties relative to the same object, and that better prepara- 
tion must be made if future conferences are to be more successful. La Cour 
permanente de Justice internationale en 1929, by P. de Vineuil (pp. 600-642), 
deals in this first installment with ‘‘Constitutional questions,” including the 
revision of the Statute, and the elections to fill vacant seats (to be con- 
tinued). Une théorie au sujet du commencement de la responsabilité de V Etat, 
by C. Eagleton (pp. 643-659), defends the frequently expressed opinion of 
the author that, conceding the discussion to be de lege ferenda, the correct 
theory is that the responsibility of the state to an alien because of an injury 
received begins, or is engaged, at the moment the alien is illegally hurt, 
whether the injury be caused by an individual or by an agent of the state. 
Quelques Observations sur la mesure de la réparation due en certains cas par 
l’Etat responsable, by C. L. Bouvé (pp. 660-686), raises the question, in 
connection with Point VII of the list of points distributed by the Preparatory 
Commission of the Codification Conference, whether, in spite of the position 
taken by certain modern jurists, the old theory of Grotius was not the cor- 
rect one and the state is responsible for the tortious act of its citizen, but that 
the extent of reparation due to the injured alien is measured by the act of the 
state itself either in not taking due steps to prevent the tort or in not punish- 
ing the offense after its commission. L’article 28 del’ Acte général d’arlitrage, 
by F. Mutls (pp. 687-697), defends the provisions of the article by which, in 
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the settlement of non-legal disputes, the tribunal is to apply customary and 
conventional law and, failing such, the general principles of law and further, 
if there be no such rules applicable to the dispute, the tribunal is to judge 
ex aequo et bono. La généralisation de la protection internationale des droits 
d’homme, by A. Mandelstam (pp. 698--713), follows up the study of the “‘ pos- 
itive law” in the preceding number of the Revue with a discussion of the law 
of the future and calls for the application of the principle of the legal equality 
of states to the international protection of the “‘rights of man.’”’ The Dec- 
larations of the Institute of International Law in 1929 and of the Interna- 
tional Diplomatic Academy in 1928 foreshadow the adoption of a general 
convention by which all states would guarantee an agreed standard of rights 
to every individual irrespective of nationality, sex, race, language or religion. 


‘ 


